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Office of the City Manager
PUBLIC HEARING

February 27, 2024

To: Honorable Mayor and Members of the City Council
From: Dee Williams-Ridley, City Manager
Submitted by: Jordan Klein, Director, Planning and Development Department

Subject: ZAB Appeal: 2924 Russell Street, Administrative Use Permit #2P2023-0081

RECOMMENDATION

Conduct a public hearing and, upon conclusion, adopt a Resolution affirming the
decision of the Zoning Adjustments Board to approve Administrative Use Permit
ZP#2023-0081 to install an unenclosed hot tub in the rear yard.

SUMMARY

The applicant proposes an unenclosed outdoor hot tub in the rear yard at 2924 Russell
Street. The approval of the Administrative Use Permit by the Zoning Officer was
appealed to the Zoning Adjustments Board (ZAB), who upheld the approval and
dismissed the appeal. The ZAB approval was appealed to the City Council, and this
hearing is required to resolve the appeal.

FISCAL IMPACTS OF RECOMMENDATION
None.

CURRENT SITUATION AND ITS EFFECTS
On June 2, 2023 Pennell Phillips filed an Administrative Use Permit (AUP) application
for a hot tub in the rear yard on behalf of the property owner, Homayoon Kazerooni.

On July 20, 2023 the Notice of Administrative Decision of the Zoning Officer’s approval
was issued, which included posting the decision at the site and mailing the notice of
approval.

On August 9, 2023 an appeal of the Zoning Officer’s approval was filed by Richard
Spohn, owner of 2928 Russell Street, the property to the east of the project site.

On October 12, 2023 the appeal was heard by ZAB at a duly noted public hearing. After
receiving presentations from staff, the appellant, and applicant, hearing public comment,
and holding a discussion, the ZAB upheld the Zoning Officer approval and dismissed
the appeal by a vote of 6-0-0-2-1 (Yes: Duffy, Gaffney, Thompson, Lunaparra,
Blackaby, Yung; No: None; Abstain: None; Absent: Tregub, O’Keefe; Recused:
Sanderson (resides within 500 feet of project site)).
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ZAB Appeal: 2924 Russell Street PUBLIC HEARING
February 27, 2024

On October 17, 2023 the ZAB Notice of Decision was mailed.

On October 31, 2023 an appeal of the ZAB’s approval was filed with the City Clerk’s
Office by Richard Spohn, owner of 2928 Russell Street, the property to the east of the
project site.

On or before February 13, 2024 staff posted the public hearing notices near the site,
and mailed notices to property owners and occupants within 300 feet of the project site,
and to all registered neighborhood groups that cover this area.

BACKGROUND

The subject site is located in South Berkeley, outside of the EImwood District between
Ashby Avenue and Avalon Avenue, and is in the Single-Family Residential District (R-
1). The surrounding area is composed of one- to three-story single-family dwellings and
has many mature street trees and vegetation. The property is within a five-minute walk
from several commercial and community uses, including the Claremont Club & Spa and
John Muir Elementary School.

The project site is a rectangular, interior lot, located on the south side of Russell Street.
The street slopes gently uphill heading east towards Claremont Avenue. It is developed
with a two-story single-family dwelling and a two-car detached garage in the rear
southeast corner. There is a 6-foot 5-inch concrete wall along the east side lot line that
runs from the back of the existing dwelling to the rear lot line. The site also has some
mature trees and vegetation.

The project approved by the Zoning Officer would allow an unenclosed hot tub in the
rear yard, off of an attached deck. The hot tub would have enclosed equipment and be
installed on top of a sound-reducing mat to ensure compliance with the zoning and
noise ordinances, and additional screening hedges would be planted on the subject site
along both the east and west lot lines to provide additional sound mitigation and privacy.

At the hearing on October 12, 2023, the ZAB discussed the applicability of the noise
regulations in Berkeley Municipal Code (BMC) 13.40, Community Noise, and confirmed
that there are standards for interior and exterior noise that apply throughout the City.
Additionally, anyone has the ability to report violations should concerns arise. ZAB
found that the applicant had already taken additional steps to mitigate potential noise
impacts by proposing a sound-reducing mat and additional vegetation planted along the
side lot lines, adjacent to the existing concrete wall along the shared lot line with the
neighbor to the east. ZAB also acknowledged that the appeal raised several issues that
were outside of its purview, and expressed hope that the neighbors could come
together to resolve issues.

For additional project background, please see the ZAB Staff Report, dated October 12,
2023 (Attachment 4).
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ENVIRONMENTAL SUSTAINABILITY AND CLIMATE IMPACTS
The project approved by the ZAB complies with all state and local environmental
requirements.

RATIONALE FOR RECOMMENDATION

The neighbor to the east filed an appeal of the ZAB’s decision during the 14-day appeal
period. The issues raised in the appellant’s letter and staff’'s responses are provided
below. For the sake of brevity, the appeal issues are not restated in their entirety.
Please refer to the appeal letter (Attachment 2) for the full text.

Issue 1: There is no evidence that the tub will meet the requirements of the City’s
Zoning Ordinance and Community Noise Ordinance.

The appellant states that there was not empirical evidence to prove that the noise
impacts would be nondetrimental.

Response 1:

BMC Section 23.304.070(D)(2), Hot Tubs, Jacuzzis, and Spas, requires “any pump
associated with an unenclosed outdoor hot tub, jacuzzi, or spa [to] be mounted and
enclosed so that its sound is not auditable on an adjacent lot.” This requirement applies
to all outdoor hot tubs, regardless of their location.

The proposed hot tub is located approximately 11 feet behind the main dwelling, 5 feet,
7 inches from the eastern lot line and 35 feet from western side lot line, and 23 feet from
the rear lot line. There is a 6-foot, 5-inch concrete wall that runs along the lot line shared
with the appellant’s lot, and additional vegetation would be planted along this wall, on
the subject site. The appellant’s residence is approximately 25-30 feet away from the
hot tub. There is also an existing single-story accessory building located on the
appellant’s lot, discussed further under Issue 2, located approximately 7 feet, 5 feet
from the hot tub.

The applicant demonstrated that the pump associated with the hot tub would be
mounted and enclosed. The plans provided during neighborhood outreach (Attachment
1, Exhibit B, reference-only Sheet L2.0") showed the hot tub equipment under the
deck?, however the plans were revised prior to submittal and include the statement, “no
separate equipment under the deck will be required; hot tub to include enclosed
equipment and be quieter than industry standards” (Attachment 1, Exhibit B, Sheet
L2.0). Based on initial feedback that the appellant provided when signing the plans
during community outreach on April 4, 2023, the applicant sought hot tub models that
would be quieter than industry standards. The plans also show that a sound-reducing

" There are two sheets numbered L2.0 in the final plans. The first L2.0 sheet reflects the plan that was approved by
the Zoning Officer and the ZAB; the second L2.0 is marked as “reference only,” and is the sheet that was used to
gather signatures during the pre-application neighborhood contact.

2 Deck is allowed by-right and is being reviewed under Building Permit No. B2023-01579.
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mat would be placed between the concrete pad and the hot tub to further reduce
sounds caused not just from the pump, but from the full operation of the hot tub. The
standard conditions of approval (COA) for hot tubs also require that “the pump shall be
mounted, enclosed, and maintained to prevent noise from disturbing the occupants of
neighboring properties,” and for “mechanical operation and use [to] adhere to the
exterior noise standards of BMC 13.40.050, Exterior Noise Standards” (Attachment 1,
Exhibit A, COA #31 and 34). Should the pump be audible on the adjacent lot and/or the
mechanical operation and use exceed the levels allowed, the hot tub would be required
to come into compliance with the Zoning Ordinance and condition of approval. ZAB
added two conditions of approval. The first requires that “the hot tub shall be installed
on a sound-proofing mat” and second that the “vegetation shown on the site plans shall
be maintained at all times” (Attachment 1, Exhibit A, COA #29-30). There is no way to
measure the sound of the pump on the adjacent lot nor the noise generated by the
mechanical use and operation prior to installation and operation.

The existing concrete screening wall that runs between the properties and the additional
plantings would provide additional sound mitigation beyond what is required
(Attachment 1, Exhibit A, COA #30). The proposed hot tub would be located a
significant distance from the main dwellings on all abutting lots, even exceeding the
standard setback requirements for main buildings in the R-1 Zoning District. The
accessory building on the appellant’s lot is not a dwelling unit, and has no openings
along the fagade facing the shared lot line. The existing concrete wall and new plantings
would extend further than the location where the hot tub and accessory buildings are
immediately adjacent to one another. Hot tubs are a common feature on residential lots
in the City of Berkeley, and the siting of the proposed hot tub provides more separation
from the adjacent dwelling units than is required for main or accessory buildings. Noise
generated by the hot tub would not be beyond what would be reasonably expected in a
developed, residential neighborhood within the City of Berkeley, where people use both
the indoor and outdoor spaces in the places they reside.

Between 2019 and 2023, the City approved 60 zoning permits for unenclosed, outdoor
hot tubs. During that same time period, Land Use has not received any code
enforcement requests for service related to potential violations of the hot tub conditions
of approval. Staff conferred with an inspector from Environmental Health, the City
division responsible for enforcing the noise ordinance standards, and the most recent
complaint about hot tub mechanical equipment was four years ago. Based on the
number of zoning permits approved and low rates of complaints about the sound
generated from hot tub operations, staff believes that the requirements in the Zoning
Ordinance and standard conditions of approval provide sufficient assurances that
compliance is readily achievable.

The appellant also raised issues with the use of the hot tub by residents and guests.

While outside of the purview of the Zoning Ordinance, staff notes that the Community
Noise Ordinance, BMC Chapter 13.40, applies throughout the City, and contains
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standards for general, exterior, and interior noise, and provides enforcement authority
should the standards be violated. The City-adopted standards are in place citywide,
including all residential districts, and would be adequate to address potential noise for
both the operation and the use of the hot tub.

Issue 2: Location of hot tub relative to appellants’ dwelling and accessory
building.

The appellant states that the location of their dwelling was misrepresented by the
applicant, and that the applicant also withheld information from the City about the
location of the desk inside of the appellant’s accessory building in the application
submitted for review.

Response 2:

The proposed hot tub was correctly shown on the application plans that were submitted
and the approved plans. There were typos in the original findings that described the hot
tub location, incorrectly stating that the “common living areas of the adjacent residents
of 2928 Russell Street are located 10-feet, 10 inches above ground and 2928 Russell
Street is approximately 50 feet away from the proposed location.” This staff drafting
error incorrectly refers to above ground living area at 2928 Russell Street twice, and
omits other dimensions. Based on the submitted and approved plans, the hot tub is
located 10 feet, 10 inches from the rear of the subject residence and around 50 feet
from the residence at 2920 Russell Street. Further, it is located approximately 25-30
feet from the appellant’s residence, and 7 feet, 7 inches from their accessory building.
Staff corrected the findings and conditions prior to the ZAB hearing to properly describe
the location of the proposed hot tub. This correction is reflected in the ZAB’s approval.
The findings and conditions are provided again with track changes to show the
corrections clearly (Attachment 1, Exhibit A, page 1).

The accessory building on the appellant’s lot was converted from a garage to a
workshop / study with an Administrative Use Permit in 2014. The approved plans show
that the single-story structure sits approximately 2 feet from the side lot line shared with
the subject site, and 5 feet from the rear lot line, with an open floor plan and bathroom,
and no windows facing the subject property. This accessory building was shown in the
application plans on the survey and site photos as well as the proposed site plan
(Attachment 1, Exhibit A, Sheets L1.0-L2.0).

Applicants are not required to show furniture on the site or floor plans for their own or
adjacent buildings. The location of furniture such as desks is not within the purview of
the Zoning Ordinance. The appropriate information was provided in the application
submittal, and the Zoning Officer used the correct and required information when
assessing the project for compliance with the Zoning Ordinance and the non-detriment
findings. The appellant included the location of the desk inside their accessory building
in the appeal letter to ZAB; however, ZAB did not modify the location of the hot tub,
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screening and vegetation, project findings, or conditions of approval based on this
information.

As discussed above in Issue 1 and in further detail in Issue 3 below, the appellant noted
their concerns over noise generated from the operation and use of the hot tub with their
signature during the community outreach process. The applicant responded by
including measures to proactively address these concerns in their application —
consideration of hot tub models that would be quieter than industry standards,
installation of a sound-reducing mat between the hot tub and concrete pad, and
additional plantings along both the east and west side ot lines.

The adjacent residences, including the appellant’s, are located more than 20 feet from
the hot tub in all directions. This distance exceeds the standard distance for front, rear,
and side setbacks in the R-1 Zoning District and provides separation between living
spaces and the hot tub. The existence of an accessory building, regardless of the
activities that may take place within it, do not preclude outdoor site improvements
typically associated with a residential use on adjacent lots. Berkeley is an urban
environment, and normal outdoor activity is expected where people live. Additionally,
the Community Noise Ordinance, BMC Chapter 13.40, applies throughout the City, and
contains standards for general, exterior, and interior noise, and provides enforcement
authority should the standards be violated.

Considering the location of the hot tub relative to the adjacent buildings, the existing 6-
foot, 5-inch concrete wall, addition of a sound-reducing mat and new plantings, and
standard conditions of approval, both the Zoning Officer and the ZAB found that the hot
tub was sited in a manner that would not create detrimental impacts on neighboring
properties.

Issue 3: Neighborhood Notice process.

The appellant states that the applicant did not properly follow the pre-application
requirements for neighborhood contact and outreach, and that the owner did not inform
them in advance of the plan to install a hot tub.

Response 3:

The requirements for a discretionary application are established in BMC Section
23.404.020, Application Submittal. An applicant must provide all the applicable submittal
requirements per BMC 23.404.020(B), Application Form and Contents. The code states
that an agent, with written authorization to represent the owner, is eligible to file a
zoning permit application on their behalf (BMC 23.404.020(C), Eligibility for Filing).
Further, before applying, the applicant is required to post a pre-application notice at the
project site, visible from the front of the subject property (BMC 23.404.020(D), Pre-
Application Notice Posted by Applicant).
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In addition to posting a notice on site, pre-application neighborhood contact is listed as
a requirement for any discretionary permit in the Zoning Project Submittal Requirements
(Attachment 43). This is a procedural issue that is not explicitly required by code. Per
the Submittal Requirements, “all projects located in a Residential District... are required
to contact all abutting and confronting residential occupants and residential property
owners to advise them of the proposed development prior to submitting a zoning project
application.” The Instructions Regarding Community Outreach (Attachment 44) states
that “the City strongly encourages owners to meet with their neighbors” and “projects in
a Residential (R) Districts require contact between the property owner and the abutting
and confronting property owners and tenants,” and requires that “once an applicant is
ready to submit the application, he/she should request their neighbors' signatures on the
site plan drawing....” While it is preferred that contact occur directly between neighbors,
the owner can designate an applicant to act on their behalf, including gathering
signatures prior to submitting a zoning permit.

The yellow pre-application poster was also posted in April 2023 in the front yard of the
site prior to the application submittal. The applicant collected signatures from the
owners at 2928, 2929, and 2932 Russell Street between April 3-4, 2023 (Attachment 1,
Exhibit B, reference-only Sheet L2.0), including the signature of the appellant. Notice
was sent via certified mail to 2920 Russell Street and 2923 and 2929 Ashby Avenue on
April 5, 2023 (Attachment 4°). The application was submitted to the City on June 2,
2023 with the signatures on the site plan and the certified mail receipts. All abutting and
confronting owners were contacted, including the appellant, prior to the application
submittal according to the Submittal Requirements. The appellant signed a copy of the
proposed site plan on April 4, 2023 (Attachment 1, Exhibit B, reference-only Sheet L2.0)
and noted “concerns about operational noise of tub and usage.” The applicant satisfied
the pre-application neighborhood contact requirement by notifying neighbors and
obtaining signatures, including that of the appellant, on the site plan drawing submitted
at the time of application, or by sending certified mail. The appellant’s concerns are
recorded on the signed site plan, and the applicant addressed the appellant concerns in
their initial submittal, both in the plans as well in their Applicant Statement (Attachment
4%). The application contained the required information to confirm that the pre-
application neighborhood contacts and notice had occurred prior to submittal.

3 Attachment 4, ZAB Staff Report; see Attachment 6, Zoning Project Submittal Requirements

4 Attachment 4, ZAB Staff Report; see Attachment 7, Instructions Regarding Community Outreach
5 Attachment 4, ZAB Staff Report; see Attachment 8, Certified Mail

6 Attachment 4, ZAB Staff Report; see Attachment 9, Applicant Statement
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ALTERNATIVE ACTIONS CONSIDERED
Pursuant to BMC 23.410.040(G)(2), the Council may (1) continue the public hearing, (2)
reverse, affirm, or modify the ZAB’s decision, or (3) remand the matter to the ZAB.

ACTION DEADLINE

Pursuant to BMC Section 23.410.040(1), if the disposition of the appeal has not been
determined within 30 days from the date the public hearing was closed by the Council
(not including Council recess), then the decision of the Board shall be deemed affirmed
and the appeal shall be deemed denied.

CONTACT PERSON

Jordan Klein, Director, Planning & Development Department, (510) 981-7534
Anne Hersch, Land Use Planning Manager, (510) 981-7411

Samantha Updegrave, Zoning Officer, (510) 981-7414

Attachments:
1: Resolution
Exhibit A: Findings and Conditions
Exhibit B: Project Plans, received June 2, 2023
2: Appeal letter, dated October 31, 2023
3: ZAB Notice of Decision, dated October 17, 2023
4: ZAB Staff Report and Attachments, dated October 12, 2023
5: Index to Administrative Record
6: Administrative Record
7: Public Hearing Notice, dated February 13, 2024

Page 8



Page 9 of 174

RESOLUTION NO. ##,###-N.S.

AFFIRMING THE ZONING ADJUSTMENTS BOARD'S APPROVAL OF
ADMINISTRATIVE USE PERMIT # ZP2023-0081 TO INSTALL AN UNENCLOSED HOT
TUB IN THE REAR YARD, AND DISMISSING THE APPEAL

WHEREAS, on June 2, 2023 Pennell Phillips filed an Administrative Use Permit (AUP)
application (ZP2023-0081) for a hot tub in the rear yard on behalf of the property owner,
Homayoon Kazerooni; and

WHEREAS, on July 20, 2023 the Notice of Administrative Decision of the Zoning Officer’s
approval was issued, which included posting the site and mailed notice; and

WHEREAS, on August 9, 2023, an appeal of the Zoning Officer’s approval was filed by
Richard Spohn, owner of 2928 Russell Street, the property to the east of the project site;
and

WHEREAS, on October 12, 2023 the appeal was heard by the Zoning Adjustments Board
(ZAB) at a duly noted public hearing. After presentations from staff, the appellant, and
applicant, and hearing public comment and holding a discussion, the ZAB upheld the
Zoning Officer approval and dismissed the appeal by a vote of 6-0-0-2-1; and

WHEREAS, on October 17, 2023 the ZAB Notice of Decision was mailed; and

WHEREAS, on October 31, 2023 an appeal of the ZAB’s approval was filed with the City
Clerk’s Office by Richard Spohn, owner of 2928 Russell Street, the property to the east
of the project site; and

WHEREAS, on or before February 13, 2024 staff posted the public hearing notices near
the site and mailed notice to property owners and occupants within 300 feet of the project
site and to all registered neighborhood groups that cover this area; and

WHEREAS, on February 27, 2024 the City Council held a duly noticed public hearing to
consider the ZAB’s decision, and, in the opinion of this Council, the facts stated in, or
ascertainable from the public record, including comments made at the public hearing,
warrant approving the project.

NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley that the
Council hereby adopts the findings made by the ZAB in Exhibit A, affirms the decision of
the ZAB to approve Administrative Use Permit #2P2023-0081, adopts the conditions in
Exhibit A and the project plans in Exhibit B, and dismisses the appeal.

Exhibits
A: Findings and Conditions, dated February 27, 2024
B: Project Plans, dated June 2, 2023
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ATTACHMENT 1,
EXHIBIT A

FINDINGS AND CONDITIONS
FEBRUARY 27, 2024

2924 Russell Street

Administrative Use Permit #ZP2023-0081

To install an unenclosed hot tub in the rear yard.

PERMITS REQUIRED

Administrative Use Permit pursuant to Berkeley Municipal Code (BMC) Section
23.304.070(D) to install an unenclosed hot tub.

CEQA FINDINGS

1.

The project is categorically exempt from the provisions of the California Environmental
Quality Act (CEQA, Public Resources Code §21000, et seq. and California Code of
Regulations, §15000, et seq.) pursuant to CEQA Guidelines Section 15301 (Existing
Facilities).

Furthermore, none of the exceptions in CEQA Guidelines Section 15300.2 apply, as follows:
(a) the site is not located in an environmentally sensitive area, (b) there are no cumulative
impacts, (c) there are no significant effects, (d) the project is not located near a scenic
highway, (e) the project site is not located on a hazardous waste site pursuant to
Government Code Section 65962.5, and (f) the project would not affect any historical
resource.

FINDINGS FOR APPROVAL

3. As required by BMC Section 23.406.030(F), the project, under the circumstances of this

particular case existing at the time at which the application is granted, would not be
detrimental to the health, safety, peace, morals, comfort, and general welfare of the persons
residing or working in the neighborhood of such proposed use or be detrimental or injurious
to property and improvements of the adjacent properties, the surrounding area or
neighborhood, or to the general welfare of the City because:

A. The hot tub will be located approximately 11 feet from the back of the dwelling, and
setback approximately 23 feet from the rear lot line (south), 36 feet from the west side
lot line, and 5 feet, 7 inches from the eastern side lot line. The proposed location is

screened by a reta|n|ng waII fenC|ng and vegetatlon Ihe—eemmen—hwng—a;eas—ef—the

7. 5 feet x 7.5 feet and the appllcant has proposed addltlonal vegetation around the
location of the hot tub to increase privacy to neighboring dwelling and is installing a pad
between the tub and concrete pad to further reduce noise. In addition, because the hot

1947 Center Street, 2™ Floor, Berkeley, CA 94704 Tel: 510.981.7410 TDD: 510.981.7474 Fax: 510.981.7420
E-mail: planning@berkeleyca.gov
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2924 RUSSELL STREET

Findings and Conditions
Page 2 of 8

Administrative Use Permit #2P2023-0081

tub is at grade there will be no reduction to privacy, light, views, or air for abutting
residence and is therefore not detrimental.

4. Pursuant to BMC Section 23.304.070(D)(2), the Zoning Officer finds that:

A. Any pump associated with an unenclosed outdoor hot tub, jacuzzi, or spa shall be
mounted and enclosed so that its sound is not audible on an adjacent lot. The hot tub
will be subject to the conditions of this permit, which will ensure that neighbors are not
adversely affected by noise impacts that may result from the use of the hot tub. In
particular, the operation of the hot tub equipment is subject to the controls imposed

under BMC Chapter 13.40 as it relates to maximum noise levels and Conditions of
Approval #29-32.

G:\LANDUSE\Projects by Address\Russell\2924\ZP2023-0081\APPEAL -- CC\2024-02-27_ZAB ATT 1_APFC_2924 Russell.docx
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2924 RUSSELL STREET Findings and Conditions
Page 3 of 8 Administrative Use Permit #ZP2023-0081
STANDARD CONDITIONS

The following conditions, as well as all other applicable provisions of the Berkeley Municipal
Code, apply to this Permit:

1. Conditions Shall be Printed on Plans
The conditions of this Permit shall be printed on the second sheet of each plan set submitted
for a building permit pursuant to this Use Permit, under the title ‘Use Permit Conditions’.
Additional sheets may also be used if the second sheet is not of sufficient size to list all of
the conditions. The sheet(s) containing the conditions shall be of the same size as those
sheets containing the construction drawings; 8-1/2” by 11” sheets are not acceptable.

2. Compliance Required (BMC Section 23.102.050)
All land uses and structures in Berkeley must comply with the Zoning Ordinance and all
applicable City ordinances and regulations. Compliance with the Zoning Ordinance does
not relieve an applicant from requirements to comply with other federal, state, and City
regulations that also apply to the property.

3. Approval Limited to Proposed Project and Replacement of Existing Uses (BMC
Sections 23.404.060.B.1 and 2)

A. This Permit authorizes only the proposed project described in the application. In no
way does an approval authorize other uses, structures or activities not included in
the project description.

B. When the City approves a new use that replaces an existing use, any prior approval
of the existing use becomes null and void when permits for the new use are
exercised (e.g., building permit or business license issued). To reestablish the
previously existing use, an applicant must obtain all permits required by the Zoning
Ordinance for the use.

4. Conformance to Approved Plans (BMC Section 23.404.060.B.4)
All work performed under an approved permit shall be in compliance with the approved
plans and any conditions of approval.

5. Exercise and Expiration of Permits (BMC Section 23.404.060.C)

A. A permit authorizing a land use is exercised when both a valid City business license
is issued (if required) and the land use is established on the property.

B. A permit authorizing construction is exercised when both a valid City building permit
(if required) is issued and construction has lawfully begun.

C. The Zoning Officer may declare a permit lapsed if it is not exercised within one year
of its issuance, except if the applicant has applied for a building permit or has made
a substantial good faith effort to obtain a building permit and begin construction. The
Zoning Officer may declare a permit lapsed only after 14 days written notice to the
applicant. A determination that a permit has lapsed may be appealed to the ZAB in
accordance with Chapter 23.410 (Appeals and Certification).

D. A permit declared lapsed shall be void and of no further force and effect. To
establish the use or structure authorized by the lapsed permit, an applicant must
apply for and receive City approval of a new permit.

G:\LANDUSE\Projects by Address\Russell\2924\ZP2023-0081\APPEAL -- CC\2024-02-27_ZAB ATT 1_APFC_2924 Russell.docx
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2924 RUSSELL STREET Findings and Conditions
Page 4 of 8 Administrative Use Permit #ZP2023-0081
6. Permit Remains Effective for Vacant Property (BMC Section 23.404.060.D)

Once a Permit for a use is exercised and the use is established, the permit authorizing the
use remains effective even if the property becomes vacant. The same use as allowed by
the original permit may be re-established without obtaining a new permit, except as set forth
in Standard Condition #5 above.

Permit Modifications (BMC Section 23.404.070)

No change in the use or structure for which this Permit is issued is permitted unless
approved by the review authority which originally approved the permit. The Zoning Officer
may approve changes to plans approved by the Board, consistent with the Board’s policy
adopted on May 24, 1978, which reduce the size of the project.

Permit Revocation (BMC Section 23.404.080)

The City may revoke or modify a discretionary permit for completed projects due to: 1)
violations of permit requirements; 2) Changes to the approved project; and/or 3) Vacancy
for one year or more. However, no lawful residential use can lapse, regardless of the length
of time of the vacancy. Proceedings to revoke or modify a permit may be initiated by the
Zoning Officer, Zoning Adjustments Board (ZAB), or City Council referral.

Indemnification Agreement

The applicant shall hold harmless, defend, and indemnify the City of Berkeley and its
officers, agents, and employees against any and all liability, damages, claims, demands,
judgments or other losses (including without limitation, attorney’s fees, expert witness and
consultant fees and other litigation expenses), referendum or initiative relating to, resulting
from or caused by, or alleged to have resulted from, or caused by, any action or approval
associated with the project. The indemnity includes without limitation, any legal or
administrative challenge, referendum or initiative filed or prosecuted to overturn, set aside,
stay or otherwise rescind any or all approvals granted in connection with the Project, any
environmental determination made for the project and granting any permit issued in
accordance with the project. This indemnity includes, without limitation, payment of all
direct and indirect costs associated with any action specified herein. Direct and indirect
costs shall include, without limitation, any attorney’s fees, expert witness and consultant
fees, court costs, and other litigation fees. City shall have the right to select counsel to
represent the City at Applicant’s expense in the defense of any action specified in this
condition of approval. City shall take reasonable steps to promptly notify the Applicant of
any claim, demand, or legal actions that may create a claim for indemnification under these
conditions of approval.

ADDITIONAL CONDITIONS IMPOSED BY THE ZONING OFFICER

Pursuant to BMC Section 23.404.050(H), the Zoning Officer attaches the following additional
conditions to this Permit:
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2924 RUSSELL STREET Findings and Conditions
Page 5 of 8 Administrative Use Permit #ZP2023-0081

Prior to Submittal of Any Building Permit:

10.

Project Liaison. The applicant shall include in all building permit plans and post onsite the
name and telephone number of an individual empowered to manage construction-related
complaints generated from the project. The individual's name, telephone number, and
responsibility for the project shall be posted at the project site for the duration of the project
in a location easily visible to the public. The individual shall record all complaints received
and actions taken in response, and submit written reports of such complaints and actions
to the project planner on a weekly basis. Please designate the name of this individual
below:

L1 Project Liaison

Name Phone #

Standard Construction-related Conditions Applicable to all Projects:

11.

12.

13.

Transportation Construction Plan. The applicant and all persons associated with the

project are hereby notified that a Transportation Construction Plan (TCP) is required for all

phases of construction, particularly for the following activities:

e Alterations, closures, or blockages to sidewalks, pedestrian paths or vehicle travel
lanes (including bicycle lanes);

e Storage of building materials, dumpsters, debris anywhere in the public ROW;

e Provision of exclusive contractor parking on-street; or

e Significant truck activity.

The applicant shall secure the City Traffic Engineer’s approval of a TCP. Please contact
the Office of Transportation at 981-7010, or 1947 Center Street, and ask to speak to a
traffic engineer. In addition to other requirements of the Traffic Engineer, this plan shall
include the locations of material and equipment storage, trailers, worker parking, a
schedule of site operations that may block traffic, and provisions for traffic control. The
TCP shall be consistent with any other requirements of the construction phase.

Contact the Permit Service Center (PSC) at 1947 Center Street or 981-7500 for details on
obtaining Construction/No Parking Permits (and associated signs and accompanying
dashboard permits). Please note that the Zoning Officer and/or Traffic Engineer may limit
off-site parking of construction-related vehicles if necessary to protect the health, safety or
convenience of the surrounding neighborhood. A current copy of this Plan shall be
available at all times at the construction site for review by City Staff.

Construction activity shall be limited to between the hours of 8:00 a.m. and 6:00 p.m. on
Monday through Friday, and between 9:00 a.m. and noon on Saturday. No construction-
related activity shall occur on Sunday or on any Federal Holiday.

If underground utilities leading to adjacent properties are uncovered and/or broken, the
contractor involved shall immediately notify the Public Works Department and the Building
& Safety Division, and carry out any necessary corrective action to their satisfaction.
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2924 RUSSELL STREET Findings and Conditions
Page 6 of 8 Administrative Use Permit #ZP2023-0081
14. Subject to approval of the Public Works Department, the applicant shall repair any damage

15.

16.

17.

18.

19.

20.

21.

22.

23.

to public streets and/or sidewalks by construction vehicles traveling to or from the project
site.

All piles of debris, soil, sand, or other loose materials shall be covered at night and during
rainy weather with plastic at least one-eighth millimeter in thickness and secured to the
ground.

All active construction areas shall be watered at least twice daily, and all piles of debris,
soil, sand or other loose materials shall be watered or covered.

Trucks hauling debris, soil, sand, or other loose materials shall be covered or required to
maintain at least two feet of board.

Public streets shall be swept (preferably with water sweepers) of all visible soil material
carried from the site.

The applicant shall establish and maintain drainage patterns that do not adversely affect
adjacent properties and rights-of-way.

The applicant shall ensure that all excavation takes into account surface and subsurface
waters and underground streams so as not to adversely affect adjacent properties and
rights-of-way.

Any construction during the wet season shall require submittal of a soils report with
appropriate measures to minimize erosion and landslides, and the developer shall be
responsible for following these and any other measures required by the Building and Safety
Division and the Public Works Department.

Halt Work/Unanticipated Discovery of Tribal Cultural Resources. In the event that cultural
resources of Native American origin are identified during construction, all work within 50
feet of the discovery shall be redirected. The project applicant and project construction
contractor shall notify the City Planning Department within 24 hours. The City will again
contact any tribes who have requested consultation under AB 52, as well as contact a
qualified archaeologist, to evaluate the resources and situation and provide
recommendations. Ifitis determined that the resource is a tribal cultural resource and thus
significant under CEQA, a mitigation plan shall be prepared and implemented in
accordance with State guidelines and in consultation with Native American groups. If the
resource cannot be avoided, additional measures to avoid or reduce impacts to the
resource and to address tribal concerns may be required.

Archaeological Resources (Ongoing throughout demolition, grading, and/or construction).

Pursuant to CEQA Guidelines Section 15064.5(f), “provisions for historical or unique

archaeological resources accidentally discovered during construction” should be instituted.

Therefore:

A. In the event that any prehistoric or historic subsurface cultural resources are
discovered during ground disturbing activities, all work within 50 feet of the resources
shall be halted and the project applicant and/or lead agency shall consult with a
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2924 RUSSELL STREET Findings and Conditions
Page 7 of 8 Administrative Use Permit #ZP2023-0081

24,

25.

qualified archaeologist, historian or paleontologist to assess the significance of the
find.

B. If any find is determined to be significant, representatives of the project proponent
and/or lead agency and the qualified professional would meet to determine the
appropriate avoidance measures or other appropriate measure, with the ultimate
determination to be made by the City of Berkeley. All significant cultural materials
recovered shall be subject to scientific analysis, professional museum curation, and/or
a report prepared by the qualified professional according to current professional
standards.

C. In considering any suggested measure proposed by the qualified professional, the
project applicant shall determine whether avoidance is necessary or feasible in light of
factors such as the uniqueness of the find, project design, costs, and other
considerations.

D. If avoidance is unnecessary or infeasible, other appropriate measures (e.g., data
recovery) shall be instituted. Work may proceed on other parts of the project site while
mitigation measures for cultural resources is carried out.

E. If significant materials are recovered, the qualified professional shall prepare a report
on the findings for submittal to the Northwest Information Center.

Human Remains (Ongoing throughout demolition, grading, and/or construction). In the
event that human skeletal remains are uncovered at the project site during ground-
disturbing activities, all work shall immediately halt and the Alameda County Coroner shall
be contacted to evaluate the remains, and following the procedures and protocols pursuant
to CEQA Guidelines Section 15064.5 (e)(1) . If the County Coroner determines that the
remains are Native American, the City shall contact the California Native American
Heritage Commission (NAHC), pursuant to Health and Safety Code Section 7050.5(c), and
all excavation and site preparation activities shall cease within a 50-foot radius of the find
until appropriate arrangements are made. If the agencies determine that avoidance is not
feasible, then an alternative plan shall be prepared with specific steps and timeframe
required to resume construction activities. Monitoring, data recovery, determination of
significance and avoidance measures (if applicable) shall be completed expeditiously.

Paleontological Resources (Ongoing throughout demolition, grading, and/or construction).
In the event of an unanticipated discovery of a paleontological resource during
construction, excavations within 50 feet of the find shall be temporarily halted or diverted
until the discovery is examined by a qualified paleontologist (per Society of Vertebrate
Paleontology standards [SVP 1995,1996]). The qualified paleontologist shall document the
discovery as needed, evaluate the potential resource, and assess the significance of the
find. The paleontologist shall notify the appropriate agencies to determine procedures that
would be followed before construction is allowed to resume at the location of the find. If the
City determines that avoidance is not feasible, the paleontologist shall prepare an
excavation plan for mitigating the effect of the project on the qualities that make the
resource important, and such plan shall be implemented. The plan shall be submitted to
the City for review and approval.
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2924 RUSSELL STREET Findings and Conditions
Page 8 of 8 Administrative Use Permit #ZP2023-0081

Prior to Issuance of Occupancy Permit or Final Inspection:
26. All construction at the subject property shall substantially conform to the approved Use
Permit drawings or to modifications approved by the Zoning Officer.

27. All landscape, site and architectural improvements shall be completed per the attached
approved drawings dated June 2, 2023.

At All Times (Operation):

28. All exterior lighting shall be energy efficient where feasible; and shielded and directed
downward and away from property lines to prevent excessive glare beyond the subject
property.

Hot Tub Conditions

29. The hot tub shall be installed on a sound-proofing mat.

30. Vegetation shown on the site plans shall be maintained at all times.

31. The pump shall be mounted, enclosed and maintained to prevent noise from disturbing the
occupants of neighboring properties.

32. The hot tub shall be equipped with safety features in accordance with the California
Building Code.

33. This permit shall be subject to review and modification as necessary to alleviate excessive
noise or disturbance to the neighborhood.

34. Mechanical operation and use must adhere to the exterior noise standards of BMC Section
13.40.050.

=

5"’““‘5&- ‘}Pm_«‘—

Prepared by: Samella Stover, Planning Technician
For Samantha Updegrave, Zoning Officer
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2924 Russell Street — Administrative Use Permit [ INSIDEQII

architecture | interiors | landscape

6000 HARDWOOD AVE
OAKLAND CA 94618
A 510 6557674
General Notes Legend )
1. The contractor shall inspect the site and be familiar with all existing site conditions prior (PA) Planting Area /) ]
to submitting bid. Contractor shall not willfully proceed with construction as shown ‘</< Flagstone paving
when it is obvious that obstructions, landscape area and/or grade differences exist that (TS) Top of stair Random Full Range Connecticut Bluestone
may not have been known during design. Such conditions shall immediately be brought BS Bottom of stair Available at Bay Area Bluestone
to the attention of the landscape architect. The contractor shall assume sole (BS) (415) 453-2262 T
responsibility for all necessary revisions due to failure to give such notification. (TW) Top of wall o o
Contractor shall be responsible for making herself/himself familiar with all underground N
utilities, pipes, structures and obstructions. Contractor shall assume sole responsibility (BW) Bottom of wall wm wm wm Cable railing
for all costs incurred due to damage and/or replacement of these items. Contractor :
: o : R Radius
shall be responsible for coordination among trades and subcontractors as required to ISSUES:
accomplish the work. The contractor shall be responsible for any damage to existing @ POB Layout Starting Point
features caused by contractor's work. All repairs shall be made at no additional cost to o 04042023 AUE SOMITUNITY
the owner. Planting shall be installed in conformance with all applicable local codes SIM Similar 05.12.2023  AUP APPLICATION
and ordinances by experienced workmen and a licensed landscape contractor who (TYP.) Typical REVISION IN
shall obtain all necessary permits and pay all required fees. The garden is a pesticide ' EE?{;'?BN()SFEJSMMENT
and herbicide free zone. Contractor shall use organic material to fertilize and to SAD See Architectural Drawings
maintain all plant material. No chemical fertilizer will be allowed.Contractor shall verify EQ E |
all grades, existing conditions and dimensions in the field prior to commencing work. qua
All discrepancies or questions shall be brought to the attention of the landscape O.C. On Center
architect for resolution. Redirect work to avoid delay. All curves and all transitions o
between curves and straight edges shall be smooth. Take all dimensions (E) Existing
perpendicular to any reference line, work line, face of building, face of wall or ; Alian
centerline. 9
2. Demolition F 90 Degrees angle Kazerooni
Contractor shall remove and carry all demolition materials off site. Protect (E) trees as 824.76 Existi t el "
indicated during construction. Contractor shall perform selective trimming of existing (824.76) XISting spot elevation Residence
trees within the area of work per the direction of the owner. " P q ¢ olevat
824.76 roposed spot elevation
3. Drainage/Grading (Permit #82023-01579) 2924 Russell St.
Contractor shall verify if existing drains are in good condition. All drainage systems Existing contour line Sh t I d BerkeIeYa CA
shall be per City of Berkeley codes. Grade per indicated swales. Sleeving to be ee n eX
Schedule 40 PVC. Cover PVC pipe so that it not visible. All grading to be smooth to — Proposed contour line
achieve a natural aspect. No finish grades shall exceed 2.5:1 slopes.
- Property line LO.0 Cover Sheet
4. Stone paving & stone work o _
See Permit #B2023-01579 Existing retaining wall L1.0 Existing Site Plan
to be demolished _
5. Concrete work (Permit #82023-01579) L2.0 Proposed Site Plan
Proposed 18" concrete retaining wall shall be less than three feet in total height _
including footing. See S2.0, Detail 12 for typical retaining wall and drainage. See L3.0 L3.0 Elevations
of Permit set #82023-01579 for location of subsurface drainage line to (E) sump pump.
Elevations
6. Electrical
For rear deck perimeter GFCI, please refer to Permit #82023-01579. Dedicated hot tub . ' L4.0 Details
GFCI to be processed under separate application, pending AUP approval. LOCatIOn Assessor S M a p
SV Survey TITLE.
7. Wood work (Permit #82023-01579) | q APN: 52-1565-6
All new wood decking. Structural engineer to determine partial salvage of structural T | Cover Sheet
components of existing wood landing. SSD for final wood sizing, anchors and concrete RusS RU SSELL ST S f W k ’
ASSESSOR'S MAP 52 mmmEE
8. Clean up ? | . Wt sy et oo S Installation of new hot tub.
At the end of each work day, at the inspection for substantial completion and before —— R
acceptance of project, clean paved areas that are dirtied or stained by construction v o Per neighbor request hot tub
operations, by sweeping or washing, and remove defacements and stains. Remove — i L ’ .
construction equipment, excess materials and tools. Haul from owners property the |"Z|'| selection criteria include low noise
debris resulting from construction, and dispose of legally. Remove remaining relative to industry standards. Hot
temporary protection at time of acceptance by owner unless otherwise agreed. Z bl tub installation to include a
m . _ sound-reducing mat that complies
D e @+ 1 o e with manufacturer specifications.
5 & ol e {¢ Planting of dense screening
_ S g g P . 287 f
. ASHBY NV £ — = % | vegetation along eastern and
- e ) = western fences to further buffer hot
s @ e 1 o tub sound and provide privacy for
"y | ot @ { | o residents and neighbors.
n |I.I
™
Project Team At i. |
' R NOTE: For rear deck and associated
19t OB R ' 7 .
: : : erimeter GFCI, please refer to
Client Landscape Architect  Contractor Structural Engineer —— o Eermit o003 O';’ 570 SoALE: NA
Hami Kazerooni InsideOut Design, Inc. TBD Daniel A. Bastiao = 0 : . ] DATE:  MAY 15,2023
k . e
2924 Russell St. 6000 Harwood Ave P.O. Box 1891 o f @@ e _
. : n g T T Ty NOTE: Dedicated hot tub GFCI and
Berkeley, CA 94705 Oakland CA 94618 Union City, CA 94587 X of| @] @"@J. e P it #B2023-01
(510) 655-7674 510-676-8457 | revisions to Permit 023-01579 to N
. T 1 accommodate hot tub to be
Penn Phillips = | l o
s omt processed under separate
w R B application, pending AUP approval. .
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aboutinsideout.com
10-10"
FROM DWELLING \ANDSCARe
(E) BUILDING i%st\Phll/’ps‘%@
éQ%é nature I
i PROPERTY LINE 130.00'
— .
N =
o) 8 ISSUES:
o Podocarpus hedge for privacy - 04.04.2023  AUP COMMUNITY
3 screening and noise reduction N 29'.11" ) 05.12.2023 ﬁgiiﬁzmw
" Dedicated GFCI for hot tub ] " X705n > N TROMPL % h EE\S/:EéoN’;IIENTO
(under separate application) N concrete pad Cable rail guard (42" ht. above deck, w/ ~ NEIGHBOR COMMENT
R gaps between cables at 3") wraps around
%Jl hot tub (under separate application)
— Noise-reducing mat between
U i ~ spa and concrete pad LéJ
f % \¥ Deck partially surrounding ;
S %,: %ﬂ SEE PERMIT #B2023-01579 hot tub to be 35" tall E
T i (E) RESIDENCE L
S > 2
m ( i .
= - _ | Kazerooni
¥ Residence
L """""""""" 2924 Russell St.
| [ ] Berkeley, CA
I % @
— o 2 (E) GARAGE
S (E) PORCH ‘ - & OFFICE
T | oz
screening and noise reduction
E) DRIVEWAY
_/ == = = - I PROPERTY LINE 130.00
D TITLE:
‘ ‘ . Proposed Site Plan
. 2933
Community Outreach NOTE: Please see scanned L2.0 (dated 03.29.23) with neighbor signatures from 04.03.23 and 04.04.23. This set has 2929 2937
been revised to add additional noise mitigation measures in response to neighbor concerns. No separate equipment
| have reviewed the plans for a 7.5' x 7.5' hot tub at 2924 Russell Street. under deck will be required; hot tub to include enclosed equipment and be quieter than industry standards. \
Russell S
Name (printed) Signature Address Rgc\tﬁrefr Date pofevceﬁQr? . Have objections (please state briefly) CHO?T\]’rengr?t Raas =
2920 Russell St.
2920 Russell St. 2920 ’ 2928
2928 Russell St. 2024
2928 Russell St.
2929 Russell St.
2929 Russell St.
2933 Russell St.
2933 Russell St. 5905
2937 Russell St. 0923 2929
2937 Russell St. o SCALE: 3/16"=1-0"
2923 AShby Ave DATE: MAY 15, 2023
2923 Ashby Ave. e
2925 Ashby Ave. = = —
2925 Ashby Ave. @ 3/16"=1"-0"
2929 Ashby Ave. g L 2 O
2929 Ashby Ave. North 0 2 4 8 .
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NOTE: Per neighbor request, hot tub selection criteria include low noise relative to industry standards. Hot tub to have internal equipment only. Hot tub installation to include a sound-reducing mat that complies with manufacturer specifications.
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Aﬂachment 2

October 31, 2023

Richard B. Spohn
2928 Russell Street
Berkeley, CA 94705 \
Honorable Members, Berkeley City Council
%. City Clerk
2180 Milvia Street, 1%t Floor
Berkeley, CA. 94704 '

Re: Appeal of Decision by Zoning Adjustments Board, October 12, 2023, re
AUP ZP#2023-0081

Honorable Members:

Appellant has lived at 2928 Russell Street for 40 years, where they raised five
children, three stepchildren and two adopted children. All are now professionals,
productive members of society. Appellant is presently a member of the Board of
Directors of the Claremont Eimwood Neighborhood Association and for many
years practiced as a regulatory/corporate lawyer. Prior to private practice,
Appellant was the Director of the California Department of Consumer Affairs.

This Appeal présents several challenging issues that at once comprise and
transcend Appellant’s immediate concerns, pertaining as they do to your oversight

responsibilities.

ISSUE PRESENTED (A MATTER OF HOT TUB NOISE)

Whether a residential property Owner should be officially permitted by the City of
Berkeley to install a Hot Tub 10 feet from a neighbor’s office Desk after the Owner

Applicant:

1) failed to present empirical evidence or data-based analysis of the noise
impact of the Tub that could demonstrate the Tub would be in
compliance with the City’s noise abatement Code requirements;

2) concealed from the City’s permitting process the essential, pivotal fact of
the 10-foot proximity of the Hot Tub to the Desk; and
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3) ignored the City’s stated policy that an Owner is to contact adjacent
neighbors about the projected installation of the Tub.

_Inexplicably the ZAB decision being appealed answers this question in the
affirmative, on all three negative counts, establishing bad precedent and
bad public policy.

Appellant will address each of these issues and will then propose a process for
resolution that would both honor the City’s requirements and procedures and be
fair to the Parties:

Remand its decision back to ZAB, ordering verification and formal certification by a
qualified noise expert, jointly chosen by the parties, that noise caused by the
operation and use of the proposed Tub and its pump would meet the City’s noise
abatement Code requirements. In short, demonstration of compliance. (Brief
paraphrase of formal motion, which may be found in Section “D” below.)

A. Proponent Has Offered No Data-based Analysis That The Tub’s
Noise Will or Can Meet the City’s Regulatory Requirements.

1) The Noise Abatement Requirements
a) The Pump

As stated in the initial Zoning Officer Approval of AUP #2P2023-0081 (July 20,

2023) and in the ZAB Decision of October 12 2023 “Findings for Approval " No. 4,
‘ associated withan

unted and enclosed so

hat its sound is not audlble on an adjacent lot. ” (emphases added). Thisis an
absolute requirement, yet no showing has been made that the Tub will meet it.

1) The Noise Abatement Requirements
b) Use and operation of The Tub

As stated in both the initial AUP Approval and in the ZAB Decision (see B.1.a
above), both “the operation of the Tub equipment” and the “noise impacts that
may result from the use of the hot tub” are “subject to the controls imposed
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under BMC Chapter 13.40 as it relates to maximum noise levels.” (emphases
added)

The text of Section 13.40.050, “Exterior noise standards,” may be found at Exhibit
“2” to this letter. It reportedly is considered technically proficient and
commendable. Although this is the City regulation that dictates the permissible
levels of noise emanating from the use and the operation of the Tub, to the non-
expert its technical specificity is virtually impenetrable. As such, in its unadorned
state the Regulation will be virtually useless to the Proponent in their gauging
given real-time levels of either operational or usage noise.

The reader is invited to review and ponder Exhibit “2” and consider how as the
host of a party they would use Section 13.40.050 to gauge the acceptable level of
noise rising from the Tub when it has several jolly hot tubbers whooping it up over
a long soak.

1) The Noise Abatement Requirements
¢) Miscellaneous: These tight standards could fall away

Conditions No. 30 of the AUP and No. 33 of the ZAB Decision both state: “This
permit shall be subject to review and modification as necessary to alleviate
excessive noise or disturbance to the neighborhood.” (emphasis added). If the
regulatory requirements of Sections “1) a)” and “b)” above promise protection
from Tub-related noise, then these Conditions portend taking them away. Gone
would be the “inaudible” standard and the exquisite specificity of the “use” and
the “operations” limits, in favor of a standard of “not excessive.” In other words,
the tighter standards would be abandoned if they did not work, or if the Tub did
not work, to be replaced by a standard that admitted of noise, as long as it were
not “excessive.” Small comfort to the hapless next-door neighbors.

2) The Tub Features Provide NO Affirmative Prediction of Noise Abatement

a) The Staff Analysis for the ZAB (p. 8) reports that according to the
Proponent’s Application Statement, “recommendations on [hot tub] models with

enclosed equipment and quieter operations than industry standards were being

considered.” (emphases added)
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This is transparently worthless for any assurance of noise abatement: 1) “being
considered” is merely a thought process, not a commitment. 2) Moreover, even
if such a model were chosen, the noise would merely be less, by some unstated
degree, than the standard set by the purveyors of hot tubs.

b) Condition Number 29 of the ZAB Decision states that “The hot tub
shall be installed on a sound-proofing mat.” However, the Proponent’s
architectural plan (Drawing L3.0) anticipates a “sound-reducing mat per hot tub
manufacturer.” In other words, the Tub professional anticipates being able to
reduce noise, whereas the ZAB's “soundproofing” hikes that standard up to
eliminating all noise. The difference is central to the noise issue: yet nothing is
adduced to suggest that what the ZAB has required (“sound proofing”) can be
achieved. (emphases added)

c) A “podocarpus hedge” is planned for the narrow space between the
Tub and Appellant’s property.

d) Yet despite these numerous clearly empty blandishments, “Finding”
Number 4 of the ZAB decision contains the gratuitous conclusory assertion that
the Conditions of the AUP “will ensure that neighbors are not adversely affected
by the noise impacts that may result from the use of the hot tub.”

g: Nothing is Adduced to Demonstrate
That the City’s Noise Abatement Requurements Can or Will Be Met

On none of the City’s sound abatement regimens for the Tub — neither the
absolute provision of BMC Section 23.304.070(0)(2) covering noise from its pump
nor those of BMC Section 13.40.050 controlling noise levels resulting from the
Tub’s operation or use nor the abatement efficacy of the mat under the Tub nor
the hedge -- does the Proponent offer any empirical evidence or data-based
analysis whatsoever to demonstrate that the Tub can meet the City’s Code
requirements. No attempt is even assayed
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The City should require the Proponent to come clean on what is technically _
possible, whether their Tub will be in compliance with the City’s noise-abatement
Code requirements, before it issues a Permit to install the Tub, 10 feet from the
professional desk of Appellant’s noise-sensitive spouse.

B. The Desk and the Tub: Distance Metrics Withheld, City and ZAB
Deceived ’

Appellant apprised Proponent and their architectural firm on several occasions in
writing, prior to their Permit Application, that their Hot Tub was positioned 10 feet
from his noise-sensitive wife’s professional office Desk. They ignored these good-
faith communications and withheld this pivotal, central fact in applying for their
City permits.

1) The Proponent Concealed from the City the Tub-Desk 10-foot Proximity.

This was a deliberate deception, concealing the core fact that might imperil their
Tub permit; noise from the Tub might be considered by the City to be too close to
the Desk and office. People deceive either by commission or by omission. Here
the Proponent implicitly represented to the City in their application materials that
there was “nothing there” by neither identifying on their plans or in their
narrative the 10-foot relationship of the Tub to the office Desk. But there WAS
something there -- the Desk and the office were there, in the space labeled on the
plan as “Building,” and their relationship to the Tub (see the “X"”’s on Exhibit 1
hereto). Proponent omitted this central fact. This deliberate concealment
constituted deception by omission.

2) The Staff Analysis Ignored the 10-foot Tub-Desk ProXimity, Rather
It Erroneously Determinined that the Tub would be located 50 feet
From Appellant’s House

Although the Appellant identified in his Appeal to the ZAB -- as he had previously
to the Proponent and to their landscape architectural firm -- the 10-foot proximity
of the Tub and the Desk, this utterly critical fact was ignored in the Staff Analysis
for the ZAB. Itis never mentioned. Instead of addressing the issue of the noise
impact of the Tub on the use of the Desk and office, the central issue of the
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Appeal, the Staff Analysis stated the irrelevant non sequitur that “The presence of
an accessory structure or building does not preclude the applicant from having a
hot tub on their lot.” (sic) The “Analysis” made no acknowledgement whatsoever
of the 10-foot Tub-Desk relationship and attendant noise impact, although this
was the core issue of the Appeal.

There was also no noise analysis made in the Staff Analysis when they gratuitously
dismissed the noise impact of the Tub on the use of Appellant’s bedroom and
large back living space -- where the family’s cooking, eating, congregating,
watching tv, reading, resting, meditating, etc. go on -- by asserting that the 25-foot
distance identified in the Appeal was “adequate separation [from the Tub] for
potential impacts.” Such a conclusory statement, without the burden of
empirical support, is hardly reliable guidance.

From the time of the award of the Administrative Use Permit for the Tub (July 20,
2023) until the ZAB hearing on Appellant’s Appeal thereof (October 12, 2023), the
public record of the award contained the staff’s determination that the proposed
Hot Tub would be located 50 feet from the Appellant’s house — this in the face of
actual measurements provided by Appellant, e.g., 10 feet from the office Desk and
25 feet from the principal living space in the house. When the staff was asked
where the 50-feet distance came from, the response was “from the plans. “ The -
plans contained no such figure. This error and a related error were corrected at
the ZAB hearing. - '

Such a glaring deviation from such a basic physical reality compromises the trust
one should be able to place in professional work prepared for a major public
administrative decision-making process.

C. Proponent Did Not Contact The Neighbors About Their
Intention to Install The Hot Tub, Contrary to City Policy;
ZAB Establishes a Two-Tier System of “Contact,” One for the
Wealthy, Another for the Not-Wealthy

1) The City’s “require[d] contact” policy provisions
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The Proponent did not inform their neighbors in advance of their intention to
install a hot tub in their back yard, nor have they engaged in any conversation
about the project thereafter. Proponent’s disregard of their neighbors violated
the language and spirit of the City of Berkeley’s “Instructions Regarding
Community Outreach,” promulgated by its Land Use Planning Division (the
“Instructions”), which state in part:

“[1] Forall projects: Early in the design process, the City strongly encourages owners to

meet with their neighbors, whenever possible, to present plans and try to identify and resolve
issues of concern. Applicants can meet with neighbors one-on-one or at a gathering;
whlchever seems more appropriate to them.

[21. r0|ects in a Residential (R) Dlstrlct @ulre contact between the subject

. property owner and the abuttmg and confronting property owners and
tenants...
[3]1 Projects of Community or Neighborhood Interest require a meeting with owners,
residents, and community groups within 300 feet of the project.”
(Emphases added) (https://berkeleyca.gov/sites/default/files/2022-02/Instructions-
Regarding-Community-Outreach.pdf)

Please note that there are three (3) levels of requirements for meetings between
owners and neighbors. Proponents of all projects are “strongly encourage[d]” to
meet with neighbors; Residential projects “require contact” between owners and
neighbors; community interest projects “require a meeting.” (emphases added)

The purpose of the Instruction’s “require[d] contact” is for the proponent of a
Residential project to hear early and directly from potentially affected neighbors,
to understand, consider and reckon with their concerns. Indeed, the City’s Policy
Instructions state that “If a neighbor voices concerns about the proposed project,
the City advises that mediation take place early in the process.” (p. 2)

2) The Proponent Ignores the City’s Instructiovns, Absents Self from the
Process, Hires the Duties Out

Proponent ignored the Instruction of this sound, unambiguous public policy
mandate of the City and ignored their neighbors. There was no “require[d]
contact” between Proponent and their neighbors. This is not a large development
affecting many people, it is a Residential Project, of one property situated
between two neighboring properties, involving a hot tub. The “require[d]
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contact” should have been exceedingly easy. In the matter under consideration,
all principals are mature, accomplished professionals who once actually
communicated with each other.

However, rather than reaching out to their neighbors as requnred by the City’s
policy and Instruction — to say nothing of fundamental canons of neighborliness
and civility -- Proponent instead had their landscape architect send a young
Canvasser around to perform that critically important, distinctly neighbor’s

“contact” function. It was a cursory, very unsatisfactory experience for Appellant,
“hardly fulfilling the salutary objectives of the Instructions. (See details described
in Appellant’s Appeal to the ZAB, attached hereto as Attachment “A.” )

Appellant (both spouses, at the referenced times very busy professionals and
raising children) has performed this obligation at different times in the many years
they have lived in their house. These City-mandated consultations with neighbors
are an exercise of respect, comity and consideration between people living in
close urban proximity to each other. - Yet Proponent sank substantial time and
money into the Tub project without ever discussing it with their neighbors. Asked
why the Proponent was not contacting, the Canvasser replied, “He’s too busy.”

3) Staff Analysis Gratuitously Abandons “require[d] contact,” Obliterates
Objectives of City’s Instructions

Nowhere in the City’s Instructions is it stated that the “require[d] contact”
between an owner-proponent and their neighbors may be conducted by a
representative or other third party. Standard drafting canons would dictate that if
such an alternative, a deviation from the direct language of “require[d] contact,”
were encompassed or even envisioned, then it would have been so stated. It’s
not an alternate policy option that can simply be breathed into the plain-language
requirement of owner-neighbor contact in the Instructions. Such an “alternate
reality” is radically inconsistent with, indeed inimical to, the entire array of public
policy objectives of the Instructions invoked above.

Yet the Staff Analysis advising the ZAB, blithely and without reference to any
justifying authority, announced the whole-cloth, gratuitous position: “Property
owners may designate an applicant [sic] to act on their behalf during all stages of
permitting. While it is preferred that contact occur directly between neighbors,
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the owner can designate someone else to make contact and gather signatures
prior to submitting a zoning permit [sic].”

Taking additional license with clarity, the word “applicant” in the excerpt above is
used to refer to refer to a third party, whereas in the very same paragraph it had
been used twice to refer to the Proponent. The Staff Analysis then confuses the
reader further by ascribing to “applicant” in the 2924 Russell Street context the
collection of signatures and notification of neighbors, but thlS is the third party

AN 617t 'ar%;;: {TyreeTay (R : B8 }z;gp\e o
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4) ZAB Decision Establishes Two-Tier Construct for “Contact”: One for
the Wealthy, Another for the Not-Wealthy

The ZAB's apparent acquiescence in the staff’s gratuitous evisceration of the City’s
“contact” rule establishes a two-tier construct of owner-proponent “contacting”:
one for the wealthy, another for the not-wealthy. If an owner can afford to hire
someone to do the potentially challenging work of contacting the neighbors,
explaining the project, fielding questions and objections, discussing alternatives,
getting them to sign the acknowledgement, and so forth — they are spared grubby
human interaction with their neighbors, they are spared the possibly awkward
work of “contact.” No fuss, no muss. It’s little more than hiring a kid to mow the
lawn. But it obliterates the City’s objective of getting neighbors together “to
identify and resolve issues of concern.”

The City even urges mediation to arrive at resolution. The Instructions have
laudable, virtuous objectives, but they are also very practical, clearly born of
experience: “Folks, please work your differences out ahead of filing for a permit
so they don’t clog up and drag out our government processes and resources!
Please try to bring us a clean, non-controversial application.”

If you are not wealthy and can’t afford a hired “applicant” (sicl), you must go out
and talk with and do the work with the neighbors yourself. However, although it
may take some time, and perhaps the expenditure of some emotional and
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political capital, the results can be far more harmonious and enduring in the end --
precisely because the neighbors worked it through, even if they had to go to
mediation to get to “ok.” '

D) A Proposed Process for Resolution

In the interest of securing a resolution of this fraught neighborly matter, Appellant
in good faith is prepared to transcend for the time being the disturbing realities
described above in Sections “B” and “C” hereof in order to focus on the core
problematic of this Appeal, as described in Section “A” — the complete lack of
empirical evidence or data-based analysis adduced by Proponent or his landscape
architectural firm that would demonstrate that Proponent’s Hot Tub and
attendant apparatus are capable of meeting and will predictably comply with the
City’s noise-abatement codes and requirements as prescribed in the ZAB Decision
of October 12, 2023. '

Therefore, Appellant urges

That the ZAB Decision be stayed and remanded by this City Council to
the ZAB, instructing the ZAB to submit Proponent’s Hot Tub project for
zero-based analysis by a qualified noise expert in the private sector,
jointly chosen by the private parties herein, to determine whether the
operation and use of Proponent’s Hot Tub and all attendant apparatus
together are capable of meeting and will predictably comply with the
City’s noise-abatement codes and requirements as prescribed in the
ZAB Decision of October 12, 2023.

If the expert’s conclusion is in the affirmative, they shall so verify and
formally certify these findings to the ZAB and to this City Council. If
the expert finds that certain specific modifications of the Tub and/or
its associated apparatus would be needed in order to enable
compliance with such City requirements, they shall report these
findings to the parties and to the ZAB. If the expert finds that such
compliance is not possible, it shall so state and certify.

10
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Moreover, in consideration of Proponent’s having ignored the
obligation to demonstrate its Tub’s compliance with the City’s codified
noise abatement requirements, Proponent shall bear all costs incurred
by the independent expert in discharging its responsibilities
hereunder. | |

Further, the ZAB shall ensure that the provisions of BMC Section
13.40.050 (“Exterior noise standards”) are rendered intelligible,
accessible and useful to a non-expert person of average intelligence
and are placed on its website by appropriate linkage.

J e e
u|

requirements.

Thank you for your consideration of this Appeal. Appellant would
fervently hope that your City Council will adopt the good-faith
recommended process to resolve this matter.

11
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Attachments

Exhibit “1”: Landscape Architectural plan, illustrating 10-foot Tub-Desk proximity

Exhibit “2”: BMC Section 13.40.050

12
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Exhibit 1
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Exhibit 2
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113.40.050. Exterior noise standards.

A. Maximum permissible sound levels shall be determined by the zoning district of the property
subject to the noise, not the property from which the noise originates. \

1. The noise standards for the various categories of land use in Table 13.40-1 or 13.40-2 shall,
unless otherwise specifically indicated in other codes, apply to all such property within a
designated zone.

2. No person shall operate or cause to be operated any source of sound at any location within the
incorporated City or allow the creation of any noise on property owned, leased, occupied or
otherwise controlled by such person, which causes the sound level when measured on any other
property to exceed:

(a) The noise standard for that land use as specified in Table 13.40-1 for a cumulative period of
more than 30 minutes in any hour; or

(b) The noise standard for that land use as specified in Table 13.40-1 plus 5 dBA for a
cumulative period of more than 15 minutes in any hour; or

(c) The noise standard for that land use as specified in Table 13.40-1 plus 10 dBA for a
cumulative period of more than 5 minutes in any hour; or

(d) The noise standard for that land use as Aspeciﬁed in Table 13.40-1 plus 15 dBA for a
cumulative period of more than 1 minute in any hour; or

(e) The noise standard for that land use as specified in Table 13.40-1 plus 20 dBA for any period
of time. ,

Table 13.40-1. EXTERIOR NOISE LIMITS
(Levels not to be exceeded more than 30 minutes any hour)

Zoning District I Time Period I Noise Level (dBA)
R-1,R-2,R-1A, R-2A, and ESR 7:00 am. - 10:00 p.m. |55

10:00 p.m. ~7:00 a.m. |45
R-3 and above 7:00 a.m. - 10:00 p.m. |60

10:00 p.m. —7:00 a.m. |55
Commercial 7:00 a.m. - 10:00 p.m. |65

10:00 p.m. - 7:00 am. |60
Industry Anytime 70
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3. If the measured ambient noise level is greater than the level permissible within any of the
noise limit categories above, the sound level when measured on any other property shall not
exceed:

(a) The ambient noise level for a cumulative period of more than 30 minutes in any hour; or

(b) The ambient noise level plus 5 dBA for a cumulative period of more than 15 minutes in any
hour; or

(c) The ambient noise level plus 10 dBA for a cumulative period of more than 5 minutes in any
hour; or ‘

(d) The ambient noise level plus 15 dBA for a cumulative period of more than 1 minute in any
hour; or

(e) The ambient noise level plus 20 dBA for any period of time.

4. If the measurement location is on a boundary between two different zones, the sound level
limit applicable to the quieter noise zone shall apply.

5. If possible, the ambient noise level may be measured at the same location along the property
line utilized in subsection A.2 of this section with the alleged offending noise source inoperative.
If the intruding noise source is continuous and cannot reasonably be discontinued or stopped for
a time period whereby the ambient noise level can be measured, the ambient noise level may be
determined by traveling away from the noise source to a point where a steady state decibel
reading is achieved. If this test is not possible, the noise level measured while the source is in
operation shall be compared directly to the noise level standards.

B. The classification of additional areas of the community not listed in Table 13.40-1 in terms of
environmental noise zones shall be determined by the EHD. Industrial noise limits are intended
primarily for use at the boundary of industrial zones rather than for noise reduction within the

- zone. (Ord. 7122-NS § 5, 2009: Ord. 5500-NS § 1 (part), 1982) '
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NOTICE OF DECISION

- DATE OF BOARD DECISION: October 12,2023
DATE NOTICE MAILED: October 17,2023
APPEAL PERIOD EXPIRATION: October 31, 2023
EFFECTIVE DATE OF PERMIT (Barring Appeal or Certification)!: November 1, 2023

2924 Russell Street

Appeal of Zoning Officer’s Decision to approve Administrative Use Permit
ZP#2023-0081 to install unenclosed hot tub in rear yard.

The Zoning Adjustments Board of the City of Berkeley, after conducting a public hearing,
APPROVED the project and DISMISSED the appeal of the following permit:

e Administrative Use Permit to install an unenclosed hot tub, under Berkeley Municipal Code
(BMC) Section 23.304.070(D) '

ZONING: Single-Family Residential District (R-1)
APPLICANT: Pennell Phillips, 6000 Harwood Avenue, Oakland, CA 94618
PROPERTY OWNER: Homayoon Kazerooni, 2924 Russell Street, Berkeley, CA 94705

APPELLANT: Richard Spohn, 2928 Russell Street, Berkeley, CA 94705

ENVIRONMENTAL REVIEW STATUS: Categorically exempt pursuant to CEQA Guidelines
Section 15301 (“Existing Facilities”).

| FINDINGS, CONDITIONS AND APPROVED PLANS ARE ATTACHED TO THIS NOTICE

"Pursuant to BMC Section 23.410.050(C), the City Council may certify any ZAB decision for review during the 14-
day appeal period after the notice of the ZAB's decision is issued. Certification has the same effect as an appeal.
However, BMC Section 1.04.070 suspends or “tolls” the Council's deadline to certify when the Council is on recess.
Thus, in cases where the 14-day appeal period is scheduled to end during a Council recess, the certification deadline
is extended past the end of the recess for the remainder of the appeal period. In cases where the appeal period
bégins during a Council recess, the certification deadline is extended until 14 days after the first Council meeting after
the recess. Extension of the certification deadline has no effect on the appeal deadline.

1947 Center Street, Berkeley, CA 94704 Tel: 510.981.7410 TDD: 510.981.7474 Fax: 510.981.7420
E-mail: zab@berkeleyca.gov )
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ZONING ADJUSTMENTS BOARD ‘ 2924 RUSSELL STREET

October 12, 2023 . Page 2 of 4

Yes No Abstain Absent Recused

DUFFY X

BLACKABY x

YUNG X

O’KEEFE o | X
LUNAPARRA ~ x .
SANDERSON X

THOMPSON  x
GAFFNEY X

TREGUB u X
BOARD VOTE: 6 0 0 2 1
ATTEST:
Samantha Updegrave, Zoning Adjustments Board

Secretary

PUBLICATION OF NOTICE:

Pursuant to BMC Section 23.404.050, this notice shall be mailed to the applicant at the mailing
address stated in the application and to any person who requests such notification by filing a
written request with the Zoning Officer on or before the date of the Board action. This notice shall
also be filed with the City Clerk. In addition, the notice shall be forwarded to the Zoning
Adjustments Board and to the Main Library. The notice shall also be posted at a bulletin board at
the Zoning Counter. The City Clerk shall make the notice available to interested members of the
Council and the public.

FURTHER INFORMATION:

Questions about the project should be directed to the project planner, Samella Stover, at (510)

981-7425 or sstover@berkeleyca.gov. All project application materials, including full-size plans,
may be viewed online at: https:/aca.cityofberkeley.info/CitizenAccess/\Welcome.aspx. or in the

Permit Service Center at the Zoning Counter at 1947 Center Street, Third Floor, during normal

office hours.

g:\landuse\projects by address\russell\2924\zp2023-0081\document finals\2023-10-17_zab_nod_2924 russell.docx
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ZONING ADJUSTMENTS BOARD 2924 RUSSELL STREET
October 12, 2023 ‘ Page 3 of 4

TO APPEAL THIS DECISION (see Section 23.410 of the Berkeley Municipal Code):

To appeal a decision of the Zoning Adjustments Board to the City Council you must:

1. Submit a letter clearly and concisely setting forth the grounds for the appeal to the City Clerk,
located at 2180 Milvia Street, 15t Floor, Berkeley. The City Clerk’s telephone number is (510)
981-6900.

2. Submit the required appeal fee (checks and money orders payable to “City of Berkeley”):

A. The fee for persons other than the applicant is $1500. This fee may be reduced to $500 if
the appeal is signed by persons who lease or own at least 50 percent of the parcels or
dwelling units within 300 feet of the project site, or at least 25 such persons (not including
dependent children), whichever is less.

B. The fee for all appeals by Applicants is $5,520.

3. The appeal must be received prior to 5:00 p.m. on the "APPEAL PERIOD EXPIRATION" date
shown on page 1 (if the close of the appeal period falls on a weekend or holiday, then the
appeal period expires the following business day).

If no appeal is received, the permit will be issued on the first business day following expiration of

the appeal period, and the project may proceed at that time.

g:\landuse\projects by address\russell\2924\zp2023-0081\document finals\2023-10-17_zab_nod_2924 russell.docx
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. ZONING ADJUSTMENTS BOARD ' 2924 RUSSELL STREET

October 12, 2023 Page 4 of 4

NOTICE CONCERNING YOUR LEGAL RIGHTS:

If you object to this decision, the following requirements and restrictions apply:

1.

If you challenge this decision in court, you may be limited to raising only those issues you or
someone else raised at the public hearing described in this notice, or in written
correspondence delivered to the Zoning Adjustments Board at, or prior to, the public hearing.
You must appeal to the City Council within fourteen (14) days after the Notice of Decision of
the action of the Zoning Adjustments Board is mailed. It is your obligation to notify the Land
Use Planning Division in writing of your desire to receive a Notice of Decision when it is
completed.

Pursuant to Code of ClVIl Procedure Section 1094.6(b). and Government Code Sectlon
65009(c)(1), no lawsuit challenging a City Council decision, as defined by Code of Civil
Procedure Section 1094.6(e), regarding a use permit, variance or other permlt may be filed
more than ninety (90) days after the date the decision becomes final, as defined in Code of
Civil Procedure Section 1094. 6(b) Any lawsuit not flled within that ninety (90) day period will
be barred.

Pursuant to Goveinment Code Section 66020(d)(1), notice is hereby given to the applicant
that the 90-day protest period for any fees, dedications, reservations, or other exactions
included in any permit approval begins upon final action by the City, and that any challenge
must be filed within this 90-day period.

If you believe that this decision or any condition attached to it denies you any reasonable -
economic use of the subject property, was not sufficiently related to a legitimate public
purpose, was not sufficiently proportional to any impact of the project, or for any other reason
constitutes a “taking” of property for public use without just compensation under the California

“or United States Constitutions, your appeal of this decision must include the following

information:

A. That this belief is a basis of your appeal.

B. Why you belleve that the decision or condition constitutes a "taking" of property as set forth
above.

C. All evidence and argument in support of your belief that the decision or condltlon
constitutes a “taking” as set forth above.

If you do not do so, you will waive any legal right to claim that your property has been taken,

both before the City Council and in court.

g:\landuse\projects by address\russel\2924\zp2023-0081\document finals\2023-10-17_zab_nod_2924 russell.docx
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ATTACHMENT 1

FINDINGS AND CONDITIONS
OCTOBER 12, 2023

2924 Russell Street

Administrative Use Permit #ZP2023-0081

To install an unenclosed hot tub in the rear yard.

PERMITS REQUIRED

Administrative Use Permit pursuant to Berkeley Municipal Code (BMC) Section
23.304.070(D) to install an unenclosed hot tub.

CEQA FINDINGS

1.

The project is categorically exempt from the provisions of the California Environmental
Quality Act (CEQA, Public Resources Code §21000, et seq. and California Code of
Regulations, §15000, et seq.) pursuant to CEQA Guidelines Section 15301 (Existing
Facilities). :

Furthermore, none of the exceptions in CEQA Guidelines Section 15300.2 apply, as follows:
(a) the site is not located in an environmentally sensitive area, (b) there are no cumulative
impacts, (c) there are no significant effects, (d) the project is not located near a scenic
highway, (e) the project site is not located on a hazardous waste site pursuant to
Government Code Section 65962.5, and (f) the project would not affect any historical
resource.

FINDINGS FOR APPROVAL

3. As required by BMC Section 23.406.030(F), the project, under the circumstances of this

particular case existing at the time at which the application is granted, would not be
detrimental to the health, safety, peace, morals, comfort, and general welfare of the persons
residing or working in the neighborhood of such proposed use or be detrimental or injurious
to property and improvements of the adjacent properties, the surrounding area or
neighborhood, or to the general welfare of the City because:

A. The hot tub will be located approximately 11 feet from the back of the dwelling, and
setback approximately 23 feet from the rear Iot line (south). 36 feet from the west side
lot line, and 5 feet, 7 inches from the eastern side lot line. The proposed location is

screened by a retalnlng waII fencmg and vegetatlon Ihe—eemmen—hvmg—areas—ef—the

m-th R~ The hot tub is
7. 5 feet x 7.5 feet and the apphcant has proposed addltlonal vegetation around the
location of the hot tub to increase privacy to neighboring dwelling and is installing a pad
between the tub and concrete pad to further reduce noise. In addition, because the hot

1947 Center Street, 2™ Fioor, Berkeley, CA 94704 Tel: 510.981.7410 TDD: 510.981.7474 Fax: 510.981.7420
E-mail: planninu@berkeleyca.qoy
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2924 RUSSELL STREET Findings and Conditions
Page 2 of 8 Administrative Use Permit #ZP2023-0081

tub is at grade there will be no reduction to privacy, light, views, or air for abutting
residence and is therefore not detrimental.

4. Pursuant to BMC Section 23.304.070(D)(2), the Zoning Officer finds that:

A. Any pump associated with an unenclosed outdoor hot tub, jacuzzi, or spa shall be
- mounted and enclosed so that its sound is not audible on an adjacent lot. The hot tub
will be subject to the conditions of this permit, which will ensure that neighbors are not
adversely affected by noise impacts that may result from the use of the hot tub. In
particular, the operation of the hot tub equipment is subject to the controls imposed |
under BMC Chapter 13.40 as it relates to maximum noise levels and Conditions of
Approval #29-32.

\\cobnas11\g$\Departmental-Data\Planning\LANDUSE\Projects by Address\Russell\2924\2P2023-0081\APPEAL\DOCUMENT FINALS\2023_10-12_ZAB ATT
1_APFC_2924 Russell.docx
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2924 RUSSELL STREET ' Findings and Conditions
Page 3 of 8 Administrative Use Permit #ZP2023-0081

STANDARD CONDITIONS

The following.conditions, as well as all other applicable provisions of the Berkeley Municipal
Code, apply to this Permit:

1. Conditions Shall be Printed on Plans
The conditions of this Permit shall be printed on the second sheet of each plan set submitted
for a building permit pursuant to this Use Permit, under the title ‘Use Permit Conditions’.
Additional sheets may also be used if the second sheet is not of sufficient size to list all of
the conditions. The sheet(s) containing the conditions shall be of the same size as those
sheets containing the construction drawings; 8-1/2" by 11” sheets are not acceptable.

2. Compliance Required (BMC Section 23.102.050) :
All land uses and structures in Berkeley must comply with the Zoning Ordinance and all
applicable City ordinances and regulations. Compliance with the Zoning Ordinance does
not relieve an applicant from requirements to comply with other federal, state, and City
regulations that also apply to the property. '

3. Approval Limited to Proposed Project and Replacement of Existing Uses (BMC
Sections 23.404.060.B.1 and 2)

A. This Permit authorizes only the proposed project described in the application. In no
‘way does an approval authorize other uses, structures or activities not included in
the project description.

B. When the City approves a new use that replaces an existing use, any prior approval
of the existing use becomes null and void when permits for the new use are
exercised (e.g., building permit or business license issued). To reestablish the
previously existing use, an applicant must obtain all permits required by the Zoning
Ordinance for the use.

4. Conformance to Approved Plans (BMC Section 23.404.060.B.4)
All work performed under an approved permit shall be in compliance with the approved
plans and any conditions of approval.

5. Exercise and Expiration of Permits (BMC Section 23.404.060.C)

A. A permit authorizing a land use is exercised when both a valid City business license
is issued (if required) and the land use is established on the property.

B. A permit authorizing construction is exercised when both a valid City building permit
(if required) is issued and construction has lawfully begun.

C. The Zoning Officer may declare a permit lapsed if it is not exercised within one year
of its issuance, except if the applicant has applied for a building permit or has made
a substantial good faith effort to obtain a building permit and begin construction. The
Zoning Officer may declare a permit lapsed only after 14 days written notice to the
applicant. A determination that a permit has lapsed may be appealed to the ZAB in
accordance with Chapter 23.410 (Appeals and Certification).

D. A permit declared lapsed shall be void and of no further force and effect. To
establish the use or structure authorized by the lapsed permit, an applicant must
apply for and receive City approval of a new permit.

\\cobnas1 1\g$\DepartmentaI-Data\PIanning\LANDUSE\Projects by Address\Russell\2924\2P2023-0081\APPEAL\DOCUMENT FINALS\2023_10-12_ZAB ATT
1_APFC_2924 Russell.docx
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2924 RUSSELL STREET , Findings and Conditions
Page 4 of 8 Administrative Use Permit #ZP2023-0081

6.

Permit Remains Effective for Vacant Property (BMC Section 23.404.060.D)

Once a Permit for a use is exercised and the use is established, the permit authorizing the
use remains effective even if the property becomes vacant. The same use as allowed by
the original permit may be re-established without obtaining a new permit, except as set forth
in Standard Condition #5 above. ’

Permit Modifications (BMC Section 23.404.070)

No change in the use or structure for which this Permit is issued is permitted unless
approved by the review authority which originally approved the permit. The Zoning Officer
may approve changes to plans approved by the Board, consistent with the Board’s policy
adopted on May 24, 1978, which reduce the size of the project. '

Permit Revocation (BMC Section 23.404.080)

The City may revoke or modify a discretionary permit for completed projects due to: 1)
violations of permit requirements; 2) Changes to the approved project; and/or 3) Vacancy
for one year or more. However, no lawful residential use can lapse, regardless of the length
of time of the vacancy. Proceedings to revoke or modify a permit may be initiated by the
Zoning Officer, Zoning Adjustments Board (ZAB), or City Council referral.

Indemnification Agreement '

The applicant shall hoid harmless, defend, and indemnify the City of Berkeley and its
officers, agents, and employees against any and all liability, damages, claims, demands, .
judgments or other losses (including without limitation, attorney’s fees, expert witness and
consultant fees and other litigation expenses), referendum or initiative relating to, resulting
from or caused by, or alleged to have resulted from, or caused by, any action or approval
associated with the project. The indemnity includes without limitation, any legal or
administrative challenge, referendum or initiative filed or prosecuted to overturn, set aside,
stay or otherwise rescind any or all approvals granted in connection with the Project, any
environmental determination made for the project and granting any permit issued in
accordance with the project. This indemnity includes, without limitation, payment of all
direct and indirect costs associated with any action specified herein. Direct and indirect
costs shall include, without fimitation, any attorney’s fees, expert witness and consultant
fees, court costs, and other litigation fees. City shall have the right to select counsel to
represent the City at Applicant's expense in the defense of any action specified in this
condition of approval. City shall take reasonable steps to promptly notify the Applicant of
any claim, demand, or legal actions that may create a claim for indemnification under these
conditions of approval. : '

ADDITIONAL CONDITIONS IMPOSED BY THE ZONING OFFICER

Pursuant to BMC Section 23.404.050(H), the Zoning Officer attaches the fo||owin.g additional
conditions to this Permit: '
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2924 RUSSELL STREET " Findings and Conditions
Page 5 of 8 : Administrative Use Permit #2P2023-0081

Prior to Submittal of Any Buﬂdlnq Permit:

10. Project Liaison. The applicant shall include in all building permlt plans and post onsite the
name and telephone number of an individual empowered to manage construction-related
complaints generated from the project. The individual's name, telephone number, and
responsibility for the project shall be posted at the project site for the duration of the project

“in a location easily visible to the public. The individual shall record all complaints received
and actions taken in response, and submit written reports of such complaints and actions
to the project planner on a weekly basis. Please designate the name of this individual
below:

[J Project Liaison

Name ' ~ Phone #

Standard Construction-related Conditions Applicable to all Projects:

11. Transportation Construction Plan. The applicant and all persons associated with the
project are hereby. notified that a Transportation Construction Plan (TCP) is required for all -
phases of construction, particularly for the following activities:

o Alterations, closures, or blockages to sidewalks, pedestrian paths or vehicle travel
lanes (including bicycle lanes);

e Storage of building materials, dumpsters, debris anywhere in the public ROW,;

¢ Provision of exclusive contractor parking on-street; or

o Significant truck activity.

The applicant shall secure the City Traffic Engineer’'s approval of a TCP. Please contact
the Office of Transportation at 981-7010, or 1947 Center Street, and ask to speak to a
traffic engineer. In addition to other requirements of the Traffic Engineer, this plan shall
include the locations of material and equipment storage, trailers, worker parking, a
schedule of site operations that may block traffic, and provisions for traffic control. The
TCP shall be consistent with any other requirements of the construction phase.

Contact the Permit Service Center (PSC) at 1947 Center Street or 981-7500 for details on
obtaining Construction/No Parking Permits (and associated signs and accompanying
dashboard permits). Please note that the Zoning Officer and/or Traffic Engineer may limit
off-site parking of construction-related vehicles if necessary to protect the health, safety or
convenience of the surrounding neighborhood. A current copy of this Plan shall be
available at all times at the construction site for review by City Staff.

12. Construction activity shall be limited to between the hours of 8:00 a.m. and 6:00 p.m. on
Monday through Friday, and between 9:00 a.m. and noon on Saturday. No construction-
related activity shall occur on Sunday or on any Federal Holiday.

13. If underground utilities leading to adjacent properties are uncovered and/or broken, the
contractor involved shall immediately notify the Public Works Department and the Building
- & Safety Division, and carry out any necessary corrective action to their satisfaction.
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2924 RUSSELL STREET - , Findings and Conditions
Page 6 of 8 ' Administrative Use Permit #2P2023-0081
14. Subject to approval of the Public Works Department, the applicant shall repair any damage

15.

16.
17.
18.
19.

20.

21,

22,

23.

to public streets and/or sidewalks by construction vehicles traveling to or from the project
site.

All piles of debris, soil, sand, or other loose materials shall be covered at night and during
rainy weather with plastic at least one-eighth m|II|meter in thickness and secured to the
ground. -

All active construction areas shall be watered at least twice daily, and all piles of debris,
soil, sand or other.loose materials shall be watered or covered. '

Trucks hauling debris, soil, sand, or other loose materials shall be covered or required to
maintain at least two feet of board.

Public streets shall be swept (preferably with water sweepers) of all visible soil material
carried from the site.

The appllcant shall establish and maintain drainage patterns that do not adversely affect
adjacent properties and rlghts-of-way

The applicant shall ensure that all excavation takes into account surface and subsurface
waters and underground streams so as not to adversely affect adjacent properties and
rights-of-way.

Any construction during the wet season shall require submittal of a soils report with

appropriate measures to minimize erosion and landslides, and the developer shall be
responsible for following these and any other measures required by the Building and Safety

Division and the Public Works Department.

Halt Work/Unanticipated Discovery of Tribal Cultural Resources. In the event that cultural
resources of Native American origin are identified during construction, all work within 50
feet of the discovery shall be redirected. The project applicant and project construction
contractor shall notify the City Planning Department within 24 hours. The City will again
contact any tribes who have requested consultation under AB 52, as well as contact a
qualified archaeologist, to evaluate the resources and situation and provide
recommendations. Ifitis determined that the resource is a tribal cultural resource and thus
significant. under CEQA, a mitigation plan shall be prepared and implemented in
accordance with State guidelines and in consultation with Native American groups. If the

“resource cannot be avoided, additional measures to avoid or reduce -impacts to the

resource and to address tribal concerns may be required.

Archaeological Resources (Ongoing throughout demolition, grading, and/or construction).

Pursuant to CEQA Guidelines Section 15064.5(f), “provisions for historical or unique

archaeological resources accidentally discovered during construction” should be instituted.

Therefore:

A. In the event that any prehistoric or historic subsurface cultural résources are
discovered during ground disturbing activities, all work within 50 feet of the resources
shall be halted and the project applicant and/or lead agency shall consult with-a
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2924 RUSSELL STREET ‘Findinqs and Conditions

Page70f8 Administrative Use Permit #2P2023-0081

24,

25.

qualified archaeologist, historian or paleontologist to assess the significance of the
find. '

B. If any find is determined to be significant, representatives of the project proponent
and/or lead agency and the qualified professional would meet to determine the
appropriate avoidance measures or other appropriate measure, with the ultimate
determination to be made by the City of Berkeley. All significant cuitural materials
recovered shall be subject to scientific analysis, professional museum curation, and/or
a report prepared by the qualified professional according to current professional
standards. _ ,

C. In considering any suggested measure proposed by the qualified professional, the
project applicant shall determine whether avoidance is necessary or feasible in light of
factors such as the uniqueness of the find, project design, costs, and other
considerations. :

D. If avoidance is unnecessary or infeasible, other appropriate measures (e.g., data
recovery) shall be instituted. Work may proceed on other parts of the project site while
mitigation measures for cultural resources is carried out.

E. If significant materials are recovered, the qualified professional shall prepare a report
on the findings for submittal to the Northwest Information Center,

Human Remains (Ongoing throughout demolition, grading. and/or construction). In the
event that human skeletal remains are uncovered at the project site during ground-
disturbing activities, all work shall immediately halt and the Alameda County Coroner shall
be contacted to evaluate the remains, and following the procedures and protocols pursuant
to CEQA Guidelines Section 15064.5 (e)(1) . If the County Coroner determines that the
remains are Native American, the City shall contact the California Native American
Heritage Commission (NAHC), pursuant to Health and Safety Code Section 7050.5(c), and
all excavation and site preparation activities shall cease within a 50-foot radius of the find
until appropriate arrangements are made. If the agencies determine that avoidance is not
feasible, then an alternative plan shall be prepared with specific steps and timeframe
required to resume construction activities. Monitoring, data recovery, determination of
significance and avoidance measures (if applicable) shall be completed expeditiously.

Paleontological Resources (Ongoing throughout demolition, grading, and/or construction).
In the event of an unanticipated discovery of a paleontological resource during
construction, excavations within 50 feet of the find shall be temporarily halted or diverted
until the discovery is examined by a qualified paleontologist (per Society of Vertebrate
Paleontology standards [SVP 1995,1996]). The qualified paleontologist shall document the
discovery as needed, evaluate the potential resource, and assess the significance of the
find. The paleontologist shall notify the appropriate agencies to determine procedures that
would be followed before construction is allowed to resume at the location of the find. If the
City determines that avoidance is not feasible, the paleontologist shall prepare an
excavation plan for mitigating the effect of the project on the qualities that make the
resource important, and such plan shall be implemented. The plan shall be submitted to
the City for review and approval.
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2924 RUSSELL STREET : Findings and Conditions
Page 8 of 8 Administrative Use Permit #2P2023-0081"

Prior to Issuance of Occupancy Permit or Final Inspection:
26. All construction at the subject property shall substantially conform to the approved Use .
Permit drawings or to modifications approved by the Zoning Officer.

27. All landscape, site and architectural improvements shall be completed per the attached
approved drawings dated June 2, 2023.

At All Times (Operation): _ T
28. All exterior lighting shall be energy efficient where feasible; and shielded and directed
downward and away from property lines to prevent excessive glare beyond the subject

property.

Hot Tub Conditions

29. The hot tub shall be installed on a sound-proofing mat.

30. Vegetation shown on the site plans shall be maintained at all times.

31. The pump shall be mounted, enclosed and maintained to prevent noise from disturbing the
occupants of neighboring properties. : :

32. The hot tub shall be equipped with safety features in accordance with the California
Building Code.

33. This permit shall be subject to review and modification as necessary to alleviate excessive
noise or disturbance to the neighborhood. ’ :

34. Mechanical operation and use must adhere to the exterior noise standards of BMC Section |
13.40.050. '

i

_.‘..z;—)(-'/)'tul{’}‘_ -« .\}:pz»»%._

Prepared by: Samella Stover, PIanningITechnician
For Samantha Updegrave, Zoning Officer
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: - - - - -
2924 Russell Street — Administrative Use Permit ; . : RERESUT
" i | i | b
General Notes { Legend .
1. The contractor shall inspect the site and be familiar with all existing site conditions prior " 1
to submitting bid. Contractor shall not willfully proceed with construction as shown Z (PA) Planting Area Flagstone pavin
when it is obvious that abstructions, landscape area and/or grade differences exist that . ~ (TS} Top of stair 9 paving
may not have been known during dasign. Such conditions shall immediately be brought . . Available at Bay Area Bluestone:
1o the attention of the landscape architact. The contracter shall assume sole (BS)  Botiom of stair ats) 4532282
respansibility for all necessary revisions due to failure to give such notification. . (TW)  Topofwall
Contracter shall be ible for making i familiar with all
uslities, pipes, d i Ie? shall assume sole ibili PLANS APPROVED SY ZUMNING ADJUSTMERNTS BOARD (BW) Bottom of wall s w wa Cable railing
for all costs incurred due to damage and/or replacement of these items. Contractor R Radi
shall be responsible for eoordination amang trades and subcontractors as required to adius TS
accomplish the work. The contractor shall be responsible for any damage to existing @ POB Layout Starting Point
features caused by cantractor's work. All repairs shall be made at no additional cost to : October 12, 2023 o G4062073  AUP COMMUNTY
the owner, Planting shall be installed in conformance with all applicable local codes. d sim Similar OUTREACH
and ordinances by experienced workmen and a licenised landscape contractor who SIGNATURE TATE . . B R e on
: . > - o (TYP.)  Typical REVISONIN /N
shall obtain all necessary permits and pay all required fees. The garden is a pesticide RESPONSETO
and herbicide free zone. Contractor shall use organic material to fertiize and to SAD See Architectural Drawings . NEIGHBOR COMMENT
maintain all plant material. No chemical fertiizer will be allowed.Contractor shall verify
all grades, existing conditions and dimensions in the field prior to commencing work. . Elndinga.and Astaches EQ Equal
All discrepancies or questions shall be brought to the attention of the [andscape o.c. On Center
architect for resolution. Rediract work ta avaid delay. All curves and all transitions
between curves and straight edges shall be smooth. Take all dimensions E) Existing
parpandicular to any reference line, work line, face of building, face of wall or "
centerline. ’ Align
2. Demolition f' 90 Degrees angle K .
Contractor shall remove and carry all demelition materials off site, Protect (E) trees as - " azerooni
indicated during construction, Contractor shall perform selective trimming of existing {824.76) Existing spot elevation Residence
treas within the area of wark per the direction of the owner. - o " evats PO
82476 roposed spot elevation
3.  Drainage/Grading {Permit #82023-01579) 2924 Russel St.
Contracor shall verify if exsting drains are in gaod candition. All drainage systems [ Existing contour line Berkeley, CA
shall be per City of Berkeley codes. Grade per indicated swales. Sleeving to be S heet ln deX
Schadule 40 PVC. Cover PVC pips so that it not visible. All grading to be smooth to F—=] Proposed contouriine
achieve a natural aspect. No finish grades shall exceed 2.5:1 slopes.
[E-=1] Propertyline : 100 Cover Sheet
4. Stone paving & stane wark
Soe Parmit #52023-01579 Existing retaining wall L1.0 Existing Site Plan
to be demelished
5. Cancrete work (Parmit #82023-01579) L2.0 Proposed Site Plan
Proposed 18" concrete retaining wall shall be less than three feet n total haight
including footing. See $2.0, Detail 12 for typical retaining wall and drainage. See L3.0 L3.0 Elevations
of Permit set #B2023-01579 for location of subsurface drainage line to (E) sump pump. ‘
: L3.1 Elevations
6. Electrical
Far rear deck perimater GFCI, please refer to Permit #82023-015789, Dedicated hot tub . L4.0 Details
GFCl to be processed under separate application, panding AUP approval. Location Assessor's Map
SV Surve!
7. Wood work (Permit #82023-01579) ) APN: 52-1565-5 Y TITLE:
All new wood decking. Structural engineer to determine partial salvage of structural o RO N
caomponents of existing wood landing. SSD for final wood sizing, anchors and concrete RU SSELL ST SCO pe Of Work IC\I:O;IeI' :r;-eet, d
footing. otes & Legen
9 ST WP = 9
B : 1563 R . .
8. Cleanup . & \,7 o S o B Y v Installation of new hot tub.
Atthe end of each work day, at the inspaction for substantial completicn and before i
acceptance of project. clean paved areas that are dirtied or stained by construction g
operations, by sweeping or washing, and remove defacements and stains. Remove -E Per ne'lghbl?r r?qlf‘es“ hot tub .
i i excess materials and tools. Haul from owners property the % selection criteria include low noise
debris resulting from construction, and dispose of legally. Remove remaining relative to industry standards. Hot
mparary on at time of by owner unless otherwise agreed. 22 o tub installation to include a
m . sound-reducing mat that complies
B = ’ o g with manufacturer specifications.
% e H Py [ Planting of dense screening
... e A o3 o Fad it
s RSHBY AVE i g PO 18 vegetation along eastern and
g > - western fences to further buffer hot
. e A A A A A P e NP P PP P NP PPN = kN # tub sound and provide privacy for
“h e residents and neighbors.
Project Team .
NOTE: For rear deck and associated
N £ foli L Y
Client Landscape Architect Contractor Structural Engineer - " T = o genm.?:ég;gbﬁls;; © refer to SCALE: NA
Hami Kazerooni InsideQut Design, Inc. TBD Daniel A. Bastio - hd ermi ' DATE: WAY 15 2028
2924 Russell St. 8000 Harwood Ave P.O. Box 1891 . S F o=
A b T NOTE: Dedicated hot tub GFC! and
Berkeley, CA 94705  Oakland CA 94618 Union City, CA 94587 “Feilofa lads fl L
510 t revisions to Permit #82023-01579 to
(510) 655-7674 510-676-8457 N N 3 ORAWING KO:
ili accommodate hot tub to be
Penn Phillips wo || : -
bt - processed under separate
application, pending AUP approval. N
: N
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PLANS APPROVED BY ZONING ADJUSTMENTS BOARE

ga October 12, 2023

SIGNATURE BATE

* Elnsings.ans. Attachad.

+ B0 4EdE

PROPERTY LINE 1/ 130.00"

INSIDECU}

st | i | e

ISSUES:

04042023 AUP COMMUNITY
OQUTREACH

05122023 AUPAPPLICATION

REVISION IN PN

RESPONSE TO
NEIGHBOR COMMENT

Kazerooni
Residence

2924 Rusself St.
Berkeley, CA

Existing Conditions

B N I et e e S I e s S

TITLE:

Existing Site Plan

SCALE: 316=10"
DATE: MAY 15,2022

ORAWING NO:

L1.0
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PLANS AFPPROVED BY ZONING ADJUSTVMENTS BOARD

o

October 12, 2023

SIGNATURE

 Einsings.ans

DATE

Attactad

PROPERTY LINE

130.00

rCrmouonwnca

48.00"

INE_

0|

/

screening and noise reduiction

Dedicatad GFCI for hot tub
(under saparata application)

hedge for privacy

[7'5"%7'5" SPA
on
concrete pad|

Pittosporum hedge for privacy
screening and noise reduction

5
g
Sente i ovard 12w bva v | $
gaps betwaen cables at 3°) wraps around
ot tub (under separate application) |
Noise-reducing mat between w
‘spa and concrete pad u
E
o
w
o
o
fr4
o,

5.

FROPL

JOOHOOO

Community Outreach

I have reviewed the plans for a 7.5' x 7.5' hot tub at 2924 Russell Street.

PROPERTY LINE

NOTE: Please see scanned L2.0 (dated 03.29.23) with neighbor signatures from 04.03.23 and 04.04.23. This set has

130.60"

been revised to add additienal noise mitigation measures in response to neighbor concerns. No separate equiprfni\j

under deck will be required; hot tub to include’enclosed equipment and be quieter than industry standards.

5.7
FROM PL

INSIDEC D)

i | uion |

OARAN
5104557674
abovtinsidecnt com

ISSUES:

04.04.2023 AUP COMMUNITY
‘OUTREACH

0512202 AUPAPPLICATION
REVISION IN N
RESPONSE TO
NEIGHBCR COMMENT

Kazerooni

Residence

2924 Russell St.

Berkeley, CA

2933

2929 7 2937

Name (printed)

Signature

Address

Renter or
Owner

Have no

Date objections

Have objections {please state briefly)

Have no
comment

EEIEE R

2920 Russell St.

2920 Russell St.

8
2920 2

2928 Russell St.

2924

2928 Russell St

2929 Russel

I St

2929 Russel

| St.

2933 Russel

| St.

2933 Russel

| St.

2337 Russel

| St.

2925 p929

2923

2837 Russel

| St.

2923 Ashby Ave.

2923 Ashby Ave,

2925 Ashby Ave,

TITLE:

Proposed Site Plan

SCALE: 31610

DATE: MAY 15,2023

2925 Ashby Ave.

2928 Ashby Ave,

@ n E=1-0"
2 4 8

2929 Ashby Ave.

North* 0

DRAWING NO:

12.0
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Community Outreach 6@@ October 12, 2023 2928 2937
SIGNATURE DATE
T have reviewed the plans for a 7.5 x 7.5 hot tub at 2924 Russelt Street.
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PLANS APPROVED BY ZONING ADSUSTRIENTS SOARD

October 12, 2023
DATE

SIGNATURE

= Fingdings.and.

EXISTING ELEVATION

PITTOSPCRUM HEDGE FOR PRIVACY-
SCREENING & NOISE REDUCTION

——PODOCARPUS HEDGE FOR PRIVACY SCREENING & NOISE REDUCTION

————CABLE RAIL GUARD (42" HT. ABOVE DECK, W GAPS BETWEEN
CABLES AT 3") WRAPS AROUND HOT TUB (UNDER SEPARATE APPLICATION)

————NEWHOT TUB (VW INTERNAL EQUIPMENT), SEE L4.0 DETAILS

A

—————SOUND-REDUCING MAT PER HOT TUB MANUFACTURER
e D78 Y RIS 0167Y

NOTE: Revisions te L3.0 since Community Outreach (04.03.23 - 04.04.23) reflect changes required for issuance of
Permit #82023-01579 and the addition of further sound reduction measures (in consideration of neighbor feedback) only.

INSIDEO uT

pervwony yowmy
6000 HARDWOOD AVE
OAKLAND CA 94518
5106357674
whoutinideout.com

1SSUES:

04002023 AUP COMMUNITY
OUTREACK

05122020 AUP APPLICATION
REVISION IN oy

RESPONSE 7O
NEIGHBOR COMMENT

Kazerooni
Residence

2924 Russell St.
Berkeley, CA

TITLE:

Elevations

scaLE: 1/4's1-0"

DATE: MAY15,2023

ORAWING NO:

L.3.0
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PLANS BY ZOING AR TS BOARD

October 12, 2023
- DATE

I SIGNATURE

Attaches.

EXISTING ELEVATION

DOCARPUS HEDGE FOR PRIVACY.
SCREENING & NOISE REDUCTION
T §HR I

HOT TUB (W INTERNAL, T). SEE L4.0 DETAILS

0.7 T

o

-SOUND-REDUCING MAT PER HOT TUB MANUFACTURER

ABLE RAIL GUARD (42" HT. ABOVE DECK, VW GAPS BETWEEN
CABLES AT 37) WRAPS AROUND HOT TUB (UNDER SEPARATE APPLICATION)

NOTE: The addition of L3.1 since Community Qutreach (04.03.23 - 04.04.23) reflects changes required for issuance of
Permit #82023-01572 and the addition of further sound reduction mieasures (in consideration of neighbor feedback) only.

=gt

INSIDEO U

purresny poumy A
6000 HARDWQOD AVE
OAKLAND CA 92818
Svessera

ISSUES:
04042023 AUP COMMUNITY
GUTREACH

05122023 AUP APPLICATION

Kazerooni
Residence

2924 Russell St.
Berkeley, CA

TITLE:

Elevations

scaLe: 14
DATE:  MAY 15,2023
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(IS MROUT

kb | e | bmicapn

OARAND CA
5106557674

Specs abourinwdeout.com

ISSUES:

04042023 AUP COMMUNITY

Secnndery Pump: Pewth Am 05122023 AUP APPUICATION

56 Frama %&%?é's"m &
NEIGHBOR COMMENT
Cirnsiaticn Pump §
Bivertar ¥alves @ Z
Filtrazion System
Filtars: .
Kazerooni
i Sest Jots Residence
SUNDANCE CAMEQ - 880 SERIES Water Management Syster: Ul 2924 Russell St.
. Berkeley, CA

s Lass (2
PLANS AFPROVED BY ZONING ADJUSTRIENTS SOARDR b

Dimensions
i ga . October 12, 2023

SIGNATURE DATE Heig
Lengeh Gk B
> Findings. and. Attached, wWidth 5304':’

Volume igaish

TITLE:

Details

scaLe: NOT TO SCALE
DATE:  MAY 15,2023

A e e e e T e e e

-~

NOTE: Per neighbor request, hot tub selection criteria include low noise relative to industry standards, Hot tub to have internal equipment only, Hot tub installation te include a sound: ing mat that ies with P

DRAWING NO:

- L4.0
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- LEGEND
PLANS APPROVED XY ZONING ADJUSTMENTS BOARD AR CONDITIONING UNIT
BASE OF STEPS

BASE OF WALL

Qctober 12, 2023
SIGRATURE DATE

* Flndings.and. Attashes.
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“ier
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NOTICE OF DECISION

DATE OF BOARD DECISION: October 12, 2023
DATE NOTICE MAILED: October 17,2023
APPEAL PERIOD EXPIRATION: October 31, 2023
EFFECTIVE DATE OF PERMIT (Barring Appeal or Certification)': November 1, 2023

2924 Russell Street

Appeal of Zoning Officer’s Decision to approve Administrative Use Permit
ZP#2023-0081 to install unenclosed hot tub in rear yard.

The Zoning Adjustments Board of the City of Berkeley, after conducting a public hearing,
APPROVED the project and DISMISSED the appeal of the following permit:

¢ Administrative Use Permit to install an unenclosed hot tub, under Berkeley Municipal Code
(BMC) Section 23.304.070(D)

ZONING: Single-Family Residential District (R-1)
APPLICANT: Pennell Phillips, 6000 Harwood Avenue, Oakland, CA 94618
PROPERTY OWNER: Homayoon Kazerooni, 2924 Russell Street, Berkeley, CA 94705

APPELLANT: Richard Spohn, 2928 Russell Street, Berkeley, CA 94705

ENVIRONMENTAL REVIEW STATUS: Categorically exempt pursuant to CEQA Guidelines
Section 15301 (“Existing Facilities”).

FINDINGS, CONDITIONS AND APPROVED PLANS ARE ATTACHED TO THIS NOTICE

"Pursuant to BMC Section 23.410.050(C), the City Council may certify any ZAB decision for review during the 14-
day appeal period after the notice of the ZAB'’s decision is issued. Certification has the same effect as an appeal.
However, BMC Section 1.04.070 suspends or “tolls” the Council’s deadline to certify when the Council is on recess.
Thus, in cases where the 14-day appeal period is scheduled to end during a Council recess, the certification deadline
is extended past the end of the recess for the remainder of the appeal period. In cases where the appeal period
begins during a Council recess, the certification deadline is extended until 14 days after the first Council meeting after
the recess. Extension of the certification deadline has no effect on the appeal deadline.

1947 Center Street, Berkeley, CA 94704 Tel: 510.981.7410 TDD: 510.981.7474 Fax: 510.981.7420
E-mail: zab@berkeleyca.gov
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ZONING ADJUSTMENTS BOARD 2924 RUSSELL STREET
October 12, 2023 Page 2 of 4

Yes No Abstain Absent Recused

DUFFY X

BLACKABY  x

YUNG X

O’'KEEFE X
LUNAPARRA x

SANDERSON X

THOMPSON  x

GAFFNEY X

TREGUB

BOARD VOTE: 6 0 0

N X
RN

ATTEST:
Samantha Updegrave, Zoning Adjustments Board
Secretary

PUBLICATION OF NOTICE:

Pursuant to BMC Section 23.404.050, this notice shall be mailed to the applicant at the mailing
address stated in the application and to any person who requests such notification by filing a
written request with the Zoning Officer on or before the date of the Board action. This notice shall
also be filed with the City Clerk. In addition, the notice shall be forwarded to the Zoning
Adjustments Board and to the Main Library. The notice shall also be posted at a bulletin board at

the Zoning Counter. The City Clerk shall make the notice available to interested members of the
Council and the public.

FURTHER INFORMATION:

Questions about the project should be directed to the project planner, Samella Stover, at (510)
981-7425 or sstover@berkeleyca.gov. All project application materials, including full-size plans,
may be viewed online at: https://aca.cityofberkeley.info/CitizenAccess/\Welcome.aspx. or in the

Permit Service Center at the Zoning Counter at 1947 Center Street, Third Floor, during normal
office hours.

g:\landuse\projects by address\russell\2924\zp2023-0081\document finals\2023-10-17_zab_nod_2924 russell.docx
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ZONING ADJUSTMENTS BOARD 2924 RUSSELL STREET
October 12, 2023 Page 3 of 4

TO APPEAL THIS DECISION (see Section 23.410 of the Berkeley Municipal Code):

To appeal a decision of the Zoning Adjustments Board to the City Council you must:

1.

Submit a letter clearly and concisely setting forth the grounds for the appeal to the City Clerk,
located at 2180 Milvia Street, 15t Floor, Berkeley. The City Clerk’s telephone number is (510)
981-6900.

. Submit the required appeal fee (checks and money orders payable to “City of Berkeley”):

A. The fee for persons other than the applicant is $1500. This fee may be reduced to $500 if
the appeal is signed by persons who lease or own at least 50 percent of the parcels or
dwelling units within 300 feet of the project site, or at least 25 such persons (not including
dependent children), whichever is less.

B. The fee for all appeals by Applicants is $5,520.

The appeal must be received prior to 5:00 p.m. on the "APPEAL PERIOD EXPIRATION" date

shown on page 1 (if the close of the appeal period falls on a weekend or holiday, then the

appeal period expires the following business day).

If no appeal is received, the permit will be issued on the first business day following expiration of
the appeal period, and the project may proceed at that time.

g:\landuse\projects by address\russell\2924\zp2023-0081\document finals\2023-10-17_zab_nod_2924 russell.docx
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ZONING ADJUSTMENTS BOARD 2924 RUSSELL STREET
October 12, 2023 Page 4 of 4

NOTICE CONCERNING YOUR LEGAL RIGHTS:

If you object to this decision, the following requirements and restrictions apply:

1.

If you challenge this decision in court, you may be limited to raising only those issues you or
someone else raised at the public hearing described in this notice, or in written
correspondence delivered to the Zoning Adjustments Board at, or prior to, the public hearing.
You must appeal to the City Council within fourteen (14) days after the Notice of Decision of
the action of the Zoning Adjustments Board is mailed. It is your obligation to notify the Land
Use Planning Division in writing of your desire to receive a Notice of Decision when it is
completed.

Pursuant to Code of Civil Procedure Section 1094.6(b) and Government Code Section
65009(c)(1), no lawsuit challenging a City Council decision, as defined by Code of Civil
Procedure Section 1094.6(e), regarding a use permit, variance or other permit may be filed
more than ninety (90) days after the date the decision becomes final, as defined in Code of
Civil Procedure Section 1094.6(b). Any lawsuit not filed within that ninety (90) day period will
be barred.

. Pursuant to Government Code Section 66020(d)(1), notice is hereby given to the applicant

that the 90-day protest period for any fees, dedications, reservations, or other exactions

included in any permit approval begins upon final action by the City, and that any challenge

must be filed within this 90-day period.

If you believe that this decision or any condition attached to it denies you any reasonable

economic use of the subject property, was not sufficiently related to a legitimate public

purpose, was not sufficiently proportional to any impact of the project, or for any other reason

constitutes a “taking” of property for public use without just compensation under the California

or United States Constitutions, your appeal of this decision must include the following

information:

A. That this belief is a basis of your appeal.

B. Why you believe that the decision or condition constitutes a "taking" of property as set forth
above.

C. All evidence and argument in support of your belief that the decision or condition
constitutes a “taking” as set forth above.

If you do not do so, you will waive any legal right to claim that your property has been taken,

both before the City Council and in court.

g:\landuse\projects by address\russell\2924\zp2023-0081\document finals\2023-10-17_zab_nod_2924 russell.docx
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ATTACHMENT 1

FINDINGS AND CONDITIONS
OcTOBER 12, 2023

2924 Russell Street

Administrative Use Permit #ZP2023-0081

To install an unenclosed hot tub in the rear yard.

PERMITS REQUIRED

Administrative Use Permit pursuant to Berkeley Municipal Code (BMC) Section
23.304.070(D) to install an unenclosed hot tub.

CEQA FINDINGS

1.

The project is categorically exempt from the provisions of the California Environmental
Quality Act (CEQA, Public Resources Code §21000, et seq. and California Code of
Regulations, §15000, et seq.) pursuant to CEQA Guidelines Section 15301 (Existing
Facilities).

Furthermore, none of the exceptions in CEQA Guidelines Section 15300.2 apply, as follows:
(a) the site is not located in an environmentally sensitive area, (b) there are no cumulative
impacts, (c) there are no significant effects, (d) the project is not located near a scenic
highway, (e) the project site is not located on a hazardous waste site pursuant to
Government Code Section 65962.5, and (f) the project would not affect any historical
resource.

FINDINGS FOR APPROVAL

3. As required by BMC Section 23.406.030(F), the project, under the circumstances of this

particular case existing at the time at which the application is granted, would not be
detrimental to the health, safety, peace, morals, comfort, and general welfare of the persons
residing or working in the neighborhood of such proposed use or be detrimental or injurious
to property and improvements of the adjacent properties, the surrounding area or
neighborhood, or to the general welfare of the City because:

A. The hot tub will be located approximately 11 feet from the back of the dwelling, and
setback approximately 23 feet from the rear lot line (south), 36 feet from the west side
lot line, and 5 feet, 7 inches from the eastern side lot line. The proposed location is

screened by a retalnlng waII fencmg and vegetatlon Iheeeemmen—tmnguareasref—the

7. 5 feet x 7.5 feet and the appllcant has proposed additional vegetation around the
location of the hot tub to increase privacy to neighboring dwelling and is installing a pad
between the tub and concrete pad to further reduce noise. In addition, because the hot

1947 Center Street, 2" Floor, Berkeley, CA 94704 Tel: 510.981.7410 TDD: 510.981.7474 Fax: 510.981.7420
E-mail: planning@berkeleyca.gov
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2924 RUSSELL STREET

Findings and Conditions
Page 2 of 8

Administrative Use Permit #ZP2023-0081

tub is at grade there will be no reduction to privacy, light, views, or air for abutting
residence and is therefore not detrimental.

4. Pursuant to BMC Section 23.304.070(D)(2), the Zoning Officer finds that:

A. Any pump associated with an unenclosed outdoor hot tub, jacuzzi, or spa shall be
mounted and enclosed so that its sound is not audible on an adjacent lot. The hot tub
will be subject to the conditions of this permit, which will ensure that neighbors are not
adversely affected by noise impacts that may result from the use of the hot tub. In
particular, the operation of the hot tub equipment is subject to the controls imposed

under BMC Chapter 13.40 as it relates to maximum noise levels and Conditions of
Approval #29-32.

\\cobnas11\g$\Departmental-Data\Planning\LANDUSE\Projects by Address\Russell\2924\ZP2023-008 1\APPEAL\DOCUMENT FINALS\2023_10-12_ZAB ATT
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2924 RUSSELL STREET Findings and Conditions
Page 3 of 8 Administrative Use Permit #ZP2023-0081

STANDARD CONDITIONS

The following conditions, as well as all other applicable provisions of the Berkeley Municipal
Code, apply to this Permit:

1. Conditions Shall be Printed on Plans
The conditions of this Permit shall be printed on the second sheet of each plan set submitted
for a building permit pursuant to this Use Permit, under the title ‘Use Permit Conditions’.
Additional sheets may also be used if the second sheet is not of sufficient size to list all of
the conditions. The sheet(s) containing the conditions shall be of the same size as those
sheets containing the construction drawings; 8-1/2” by 11” sheets are not acceptable.

2. Compliance Required (BMC Section 23.102.050)
All land uses and structures in Berkeley must comply with the Zoning Ordinance and all
applicable City ordinances and regulations. Compliance with the Zoning Ordinance does
not relieve an applicant from requirements to comply with other federal, state, and City
regulations that also apply to the property.

3. Approval Limited to Proposed Project and Replacement of Existing Uses (BMC
Sections 23.404.060.B.1 and 2)

A. This Permit authorizes only the proposed project described in the application. In no
way does an approval authorize other uses, structures or activities not included in
the project description.

B. When the City approves a new use that replaces an existing use, any prior approval
of the existing use becomes null and void when permits for the new use are
exercised (e.g., building permit or business license issued). To reestablish the
previously existing use, an applicant must obtain all permits required by the Zoning
Ordinance for the use.

4. Conformance to Approved Plans (BMC Section 23.404.060.B.4)
All work performed under an approved permit shall be in compliance with the approved
plans and any conditions of approval.

5. Exercise and Expiration of Permits (BMC Section 23.404.060.C)

A. A permit authorizing a land use is exercised when both a valid City business license
is issued (if required) and the land use is established on the property.

B. A permit authorizing construction is exercised when both a valid City building permit
(if required) is issued and construction has lawfully begun.

C. The Zoning Officer may declare a permit lapsed if it is not exercised within one year
of its issuance, except if the applicant has applied for a building permit or has made
a substantial good faith effort to obtain a building permit and begin construction. The
Zoning Officer may declare a permit lapsed only after 14 days written notice to the
applicant. A determination that a permit has lapsed may be appealed to the ZAB in
accordance with Chapter 23.410 (Appeals and Certification).

D. A permit declared lapsed shall be void and of no further force and effect. To
establish the use or structure authorized by the lapsed permit, an applicant must
apply for and receive City approval of a new permit.
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2924 RUSSELL STREET Findings and Conditions
Page 4 of 8 Administrative Use Permit #ZP2023-0081

6.

Permit Remains Effective for Vacant Property (BMC Section 23.404.060.D)

Once a Permit for a use is exercised and the use is established, the permit authorizing the
use remains effective even if the property becomes vacant. The same use as allowed by
the original permit may be re-established without obtaining a new permit, except as set forth
in Standard Condition #5 above.

Permit Modifications (BMC Section 23.404.070)

No change in the use or structure for which this Permit is issued is permitted unless
approved by the review authority which originally approved the permit. The Zoning Officer
may approve changes to plans approved by the Board, consistent with the Board’s policy
adopted on May 24, 1978, which reduce the size of the project.

Permit Revocation (BMC Section 23.404.080)

The City may revoke or modify a discretionary permit for completed projects due to: 1)
violations of permit requirements; 2) Changes to the approved project; and/or 3) Vacancy
for one year or more. However, no lawful residential use can lapse, regardless of the length
of time of the vacancy. Proceedings to revoke or modify a permit may be initiated by the
Zoning Officer, Zoning Adjustments Board (ZAB), or City Council referral.

Indemnification Agreement

The applicant shall hold harmless, defend, and indemnify the City of Berkeley and its
officers, agents, and employees against any and all liability, damages, claims, demands,
judgments or other losses (including without limitation, attorney’s fees, expert witness and
consultant fees and other litigation expenses), referendum or initiative relating to, resulting
from or caused by, or alleged to have resulted from, or caused by, any action or approval
associated with the project. The indemnity includes without limitation, any legal or
administrative challenge, referendum or initiative filed or prosecuted to overturn, set aside,
stay or otherwise rescind any or all approvals granted in connection with the Project, any
environmental determination made for the project and granting any permit issued in
accordance with the project. This indemnity includes, without limitation, payment of all
direct and indirect costs associated with any action specified herein. Direct and indirect
costs shall include, without limitation, any attorney’s fees, expert witness and consultant
fees, court costs, and other litigation fees. City shall have the right to select counsel to
represent the City at Applicant’s expense in the defense of any action specified in this
condition of approval. City shall take reasonable steps to promptly notify the Applicant of
any claim, demand, or legal actions that may create a claim for indemnification under these
conditions of approval.

ADDITIONAL CONDITIONS IMPOSED BY THE ZONING OFFICER

Pursuant to BMC Section 23.404.050(H), the Zoning Officer attaches the following additional
conditions to this Permit:

\\cobnas11\g$\Departmental-Data\Planning\LANDUSE\Projects by Address\Russell\2924\ZP2023-008 1\APPEAL\DOCUMENT FINALS\2023_10-12_ZAB ATT
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2924 RUSSELL STREET Findings and Conditions
Page 5 of 8 Administrative Use Permit #ZP2023-0081

Prior to Submittal of Any Building Permit:

10.

Project Liaison. The applicant shall include in all building permit plans and post onsite the
name and telephone number of an individual empowered to manage construction-related
complaints generated from the project. The individual's name, telephone number, and
responsibility for the project shall be posted at the project site for the duration of the project
in a location easily visible to the public. The individual shall record all complaints received
and actions taken in response, and submit written reports of such complaints and actions
to the project planner on a weekly basis. Please designate the name of this individual
below:

[ Project Liaison

Name Phone #

Standard Construction-related Conditions Applicable to all Projects:

11.

12.

13.

Transportation Construction Plan. The applicant and all persons associated with the

project are hereby notified that a Transportation Construction Plan (TCP) is required for all

phases of construction, particularly for the following activities:

e Alterations, closures, or blockages to sidewalks, pedestrian paths or vehicle travel
lanes (including bicycle lanes);

e Storage of building materials, dumpsters, debris anywhere in the public ROW;

e Provision of exclusive contractor parking on-street; or

e Significant truck activity.

The applicant shall secure the City Traffic Engineer’s approval of a TCP. Please contact
the Office of Transportation at 981-7010, or 1947 Center Street, and ask to speak to a
traffic engineer. In addition to other requirements of the Traffic Engineer, this plan shall
include the locations of material and equipment storage, trailers, worker parking, a
schedule of site operations that may block traffic, and provisions for traffic control. The
TCP shall be consistent with any other requirements of the construction phase.

Contact the Permit Service Center (PSC) at 1947 Center Street or 981-7500 for details on
obtaining Construction/No Parking Permits (and associated signs and accompanying
dashboard permits). Please note that the Zoning Officer and/or Traffic Engineer may limit
off-site parking of construction-related vehicles if necessary to protect the health, safety or
convenience of the surrounding neighborhood. A current copy of this Plan shall be
available at all times at the construction site for review by City Staff.

Construction activity shall be limited to between the hours of 8:00 a.m. and 6:00 p.m. on
Monday through Friday, and between 9:00 a.m. and noon on Saturday. No construction-
related activity shall occur on Sunday or on any Federal Holiday.

If underground utilities leading to adjacent properties are uncovered and/or broken, the
contractor involved shall immediately notify the Public Works Department and the Building
& Safety Division, and carry out any necessary corrective action to their satisfaction.
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14.

15.

16.

17.

18.

19.

20.

21.

22,

23.

Subject to approval of the Public Works Department, the applicant shall repair any damage
to public streets and/or sidewalks by construction vehicles traveling to or from the project
site.

All piles of debris, soil, sand, or other loose materials shall be covered at night and during
rainy weather with plastic at least one-eighth millimeter in thickness and secured to the
ground.

All active construction areas shall be watered at least twice daily, and all piles of debris,
soil, sand or other loose materials shall be watered or covered.

Trucks hauling debris, soil, sand, or other loose materials shall be covered or required to
maintain at least two feet of board.

Public streets shall be swept (preferably with water sweepers) of all visible soil material
carried from the site.

The applicant shall establish and maintain drainage patterns that do not adversely affect
adjacent properties and rights-of-way.

The applicant shall ensure that all excavation takes into account surface and subsurface
waters and underground streams so as not to adversely affect adjacent properties and
rights-of-way.

Any construction during the wet season shall require submittal of a soils report with
appropriate measures to minimize erosion and landslides, and the developer shall be
responsible for following these and any other measures required by the Building and Safety
Division and the Public Works Department.

Halt Work/Unanticipated Discovery of Tribal Cultural Resources. In the event that cultural
resources of Native American origin are identified during construction, all work within 50
feet of the discovery shall be redirected. The project applicant and project construction
contractor shall notify the City Planning Department within 24 hours. The City will again
contact any tribes who have requested consultation under AB 52, as well as contact a
qualified archaeologist, to evaluate the resources and situation and provide
recommendations. Ifitis determined that the resource is a tribal cultural resource and thus
significant under CEQA, a mitigation plan shall be prepared and implemented in
accordance with State guidelines and in consultation with Native American groups. If the
resource cannot be avoided, additional measures to avoid or reduce impacts to the
resource and to address tribal concerns may be required.

Archaeological Resources (Ongoing throughout demolition, grading, and/or construction).

Pursuant to CEQA Guidelines Section 15064.5(f), “provisions for historical or unique

archaeological resources accidentally discovered during construction” should be instituted.

Therefore:

A. In the event that any prehistoric or historic subsurface cultural resources are
discovered during ground disturbing activities, all work within 50 feet of the resources
shall be halted and the project applicant and/or lead agency shall consult with a
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2924 RUSSELL STREET Findings and Conditions
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24,

25.

qualified archaeologist, historian or paleontologist to assess the significance of the
find.

B. If any find is determined to be significant, representatives of the project proponent
and/or lead agency and the qualified professional would meet to determine the
appropriate avoidance measures or other appropriate measure, with the ultimate
determination to be made by the City of Berkeley. All significant cultural materials
recovered shall be subject to scientific analysis, professional museum curation, and/or
a report prepared by the qualified professional according to current professional
standards.

C. In considering any suggested measure proposed by the qualified professional, the
project applicant shall determine whether avoidance is necessary or feasible in light of
factors such as the uniqueness of the find, project design, costs, and other
considerations.

D. If avoidance is unnecessary or infeasible, other appropriate measures (e.g., data
recovery) shall be instituted. Work may proceed on other parts of the project site while
mitigation measures for cultural resources is carried out.

E. If significant materials are recovered, the qualified professional shall prepare a report
on the findings for submittal to the Northwest Information Center.

Human Remains (Ongoing throughout demolition, grading, and/or construction). In the
event that human skeletal remains are uncovered at the project site during ground-
disturbing activities, all work shall immediately halt and the Alameda County Coroner shall
be contacted to evaluate the remains, and following the procedures and protocols pursuant
to CEQA Guidelines Section 15064.5 (e)(1) . If the County Coroner determines that the
remains are Native American, the City shall contact the California Native American
Heritage Commission (NAHC), pursuant to Health and Safety Code Section 7050.5(c), and
all excavation and site preparation activities shall cease within a 50-foot radius of the find
until appropriate arrangements are made. If the agencies determine that avoidance is not
feasible, then an alternative plan shall be prepared with specific steps and timeframe
required to resume construction activities. Monitoring, data recovery, determination of
significance and avoidance measures (if applicable) shall be completed expeditiously.

Paleontological Resources (Ongoing throughout demolition, grading, and/or construction).
In the event of an unanticipated discovery of a paleontological resource during
construction, excavations within 50 feet of the find shall be temporarily halted or diverted
until the discovery is examined by a qualified paleontologist (per Society of Vertebrate
Paleontology standards [SVP 1995,1996]). The qualified paleontologist shall document the
discovery as needed, evaluate the potential resource, and assess the significance of the
find. The paleontologist shall notify the appropriate agencies to determine procedures that
would be followed before construction is allowed to resume at the location of the find. If the
City determines that avoidance is not feasible, the paleontologist shall prepare an
excavation plan for mitigating the effect of the project on the qualities that make the
resource important, and such plan shall be implemented. The plan shall be submitted to
the City for review and approval.
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2924 RUSSELL STREET Findings and Conditions
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Prior to Issuance of Occupancy Permit or Final Inspection:
26. All construction at the subject property shall substantially conform to the approved Use
Permit drawings or to modifications approved by the Zoning Officer.

27. All landscape, site and architectural improvements shall be completed per the attached
approved drawings dated June 2, 2023.

At All Times (Operation):

28. All exterior lighting shall be energy efficient where feasible; and shielded and directed
downward and away from property lines to prevent excessive glare beyond the subject
property.

Hot Tub Conditions

29. The hot tub shall be installed on a sound-proofing mat.

30. Vegetation shown on the site plans shall be maintained at all times.

31. The pump shall be mounted, enclosed and maintained to prevent noise from disturbing the
occupants of neighboring properties.

32. The hot tub shall be equipped with safety features in accordance with the California
Building Code.

33. This permit shall be subject to review and modification as necessary to alleviate excessive
noise or disturbance to the neighborhood.

34. Mechanical operation and use must adhere to the exterior noise standards of BMC Section
13.40.050.

=

5"’““‘5&- ‘}pm_«‘—

Prepared by: Samella Stover, Planning Technician
For Samantha Updegrave, Zoning Officer
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ITEM #4 - ATTACHMENT 2
ZAB 2023-10-12
Page 1 of 8

2924 Russell Street — Administrative Use Permit

General Notes

N

1. The contractor shall inspect the site and be familiar with all existing site conditions prior
to submitting bid. Contractor shall not willfully proceed with construction as shown
when it is obvious that obstructions, landscape area and/or grade differences exist that
may not have been known during design. Such conditions shall immediately be brought
to the attention of the landscape architect. The contractor shall assume sole
responsibility for all necessary revisions due to failure to give such notification.

Contractor shall be responsible for making herself/himself familiar with all underground
utilities, pipes, structures and obstructions. Contractor shall assume sole responsibility
for all costs incurred due to damage and/or replacement of these items. Contractor
shall be responsible for coordination among trades and subcontractors as required to
accomplish the work. The contractor shall be responsible for any damage to existing

PLANS APPROVED BY ZONING ADJUSTMENTS BOARD

features caused by contractor's work. All repairs shall be made at no additional cost to October 12. 2023
the owner. Planting shall be installed in conformance with all applicable local codes ’
and ordinances by experienced workmen and a licensed landscape contractor who SIGNATURE DATE

shall obtain all necessary permits and pay all required fees. The garden is a pesticide
and herbicide free zone. Contractor shall use organic material to fertilize and to
maintain all plant material. No chemical fertilizer will be allowed.Contractor shall verify
all grades, existing conditions and dimensions in the field prior to commencing work.

_* Findings and Conditions Attached

All discrepancies or questions shall be brought to the attention of the landscape
architect for resolution. Redirect work to avoid delay. All curves and all transitions
between curves and straight edges shall be smooth. Take all dimensions
perpendicular to any reference line, work line, face of building, face of wall or
centerline.

2. Demolition
Contractor shall remove and carry all demolition materials off site. Protect (E) trees as
indicated during construction. Contractor shall perform selective trimming of existing
trees within the area of work per the direction of the owner.

3. Drainage/Grading (Permit #82023-01579)

Contractor shall verify if existing drains are in good condition. All drainage systems
shall be per City of Berkeley codes. Grade per indicated swales. Sleeving to be
Schedule 40 PVC. Cover PVC pipe so that it not visible. All grading to be smooth to
achieve a natural aspect. No finish grades shall exceed 2.5:1 slopes.

4. Stone paving & stone work
See Permit #B2023-01579

5. Concrete work (Permit #B2023-01579)

Proposed 18" concrete retaining wall shall be less than three feet in total height
including footing. See S2.0, Detail 12 for typical retaining wall and drainage. See L3.0
of Permit set #82023-01579 for location of subsurface drainage line to (E) sump pump.

6. Electrical

For rear deck perimeter GFCI, please refer to Permit #82023-01579. Dedicated hot tub .
GFCI to be processed under separate application, pending AUP approval. LOCatIOn

7. Wood work (Permit #B2023-01579) ||

All new wood decking. Structural engineer to determine partial salvage of structural ST
components of existing wood landing. SSD for final wood sizing, anchors and concrete Russe RU SSELL 1
footing.

8. Clean up : ’

At the end of each work day, at the inspection for substantial completion and before
acceptance of project, clean paved areas that are dirtied or stained by construction
operations, by sweeping or washing, and remove defacements and stains. Remove
construction equipment, excess materials and tools. Haul from owners property the
debris resulting from construction, and dispose of legally. Remove remaining
temporary protection at time of acceptance by owner unless otherwise agreed.

3AV 3ANId

ASHB\Q{. A\/E Ashby Ave

Ashby Ave

Project Team

Client Landscape Architect Contractor Structural Engineer
Hami Kazerooni InsideOut Design, Inc. TBD Daniel A. Bastido
2924 Russell St. 6000 Harwood Ave P.O. Box 1891
Berkeley, CA 94705  Oakland CA 94618 Union City, CA 94587
(510) 635-7674 510-676-8457
Penn Phillips
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03-31-2024
Renewal Date

ISSUES:

04.04.2023 AUP COMMUNITY
OUTREACH

05.12.2023 AUP APPLICATION
REVISION IN
RESPONSE TO
NEIGHBOR COMMENT

A
(PA) Planting Area /!
: Flagstone paving
(TS) TOp of stair ‘</< Ran_dom Full Range Connecticut Bluestone
(BS) Bottom of stair 1e) A oogy o Duestone
(TW) Top of wall
(BW) Bottom of wall m= mm mm  Cable railing
R Radius
@ POB Layout Starting Point
SIM Similar
(TYP.) Typical
SAD See Architectural Drawings
EQ Equal
O.C. On Center
(E) Existing
> Align
[* 90 Degrees angle
(824.76) Existing spot elevation
T 824.76 Proposed spot elevation
Existing contour line
Sheet Index
— Proposed contour line
- Property line LO.0 Cover Sheet
Existing retaining wall L1.0 Existing Site Plan
to be demolished _
L2.0 Proposed Site Plan
L3.0 Elevations
Elevations
' L4.0 Details
Assessor's Map
SV Survey
APN: 52-1565-6

Scope of Work

Kazerooni
Residence

2924 Russell St.
Berkeley, CA

Installation of new hot tub.

Per neighbor request, hot tub
selection criteria include low noise
relative to industry standards. Hot
tub installation to include a
sound-reducing mat that complies
with manufacturer specifications.
Planting of dense screening
vegetation along eastern and
western fences to further buffer hot
tub sound and provide privacy for
residents and neighbors.

NOTE: For rear deck and associated
perimeter GFCI, please refer to
Permit #82023-01579.

NOTE: Dedicated hot tub GFCI and
revisions to Permit #B82023-01579 to
accommodate hot tub to be
processed under separate
application, pending AUP approval.

TITLE:

Cover Sheet,
Notes & Legend

SCALE: N/A

DATE: MAY 15, 2023

DRAWING NO:

LO.O
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aboutinsideout.com
@ October 12, 2023 10"-10"
FROM DWELLING ”WD\WSHC/A Pe h
SIGNATURE DATE (E) BUILDING }Z’&‘\P ips %j
é%é nature F
_* Findings and Conditions Attached
i PROPERTY LINE 130.00'
— .
N =
o) 8 ISSUES:
o Podocarpus hedge for privacy - 04.04.2023  AUP COMMUNITY
3 screening and noise reduction N 29'.11" ) OUTREACH
I | 7'5"x7'5" SPA FROM PL = 05.12.2023 QE\F/’IQIPOP,\II_IIEATION
Dedicated GFCI for hot tub / ] on N _ y o RESPONSE TO
(under separate application) concrete pad g:s;eb"eat'\lvzl;irgégﬁe shat{ g?)ov‘\’/?a‘:)?:;o":’jﬁ] ; ~ NEIGHBOR COMMENT
R %Jl hot tub (under separate application)
— Noise-reducing mat between
U > sy} spa and concrete pad U
Y i e - - T
= m Deck partially surrounding
S = Cd SEE PERMIT #B2023-01579 hot tub to be 35" tall -
§ EE) (E) RESIDENCE %
S > 2
m ( i .
= - _ | Kazerooni
¥ Residence
L """""""""" 2924 Russell St.
| | ] Berkeley, CA
R i % @
T o 2 (E) GARAGE
S (E) PORCH ‘ - & OFFICE
T —\ L] A‘ Pittosporum hedge for privacy
screening and noise reduction
E) DRIVEWAY
_/ == = - I PROPERTY LINE 130.00
% TITLE:
‘ ‘ . Proposed Site Plan
. 2933
Community Outreach NOTE: Please see scanned L2.0 (dated 03.29.23) with neighbor signatures from 04.03.23 and 04.04.23. This set has 2929 2937
been revised to add additional noise mitigation measures in response to neighbor concerns. No separate equipment
| have reviewed the plans for a 7.5' x 7.5' hot tub at 2924 Russell Street. under deck will be required; hot tub to include enclosed equipment and be quieter than industry standards. \
Russell S
- : Renter or Have no L . Have no russell St
Name (printed) Signature Address owner Date objections Have objections (please state briefly) comment
2920 Russell St.
2920 Russell St. ’ 2928
2920
2928 Russell St. 2024
2928 Russell St.
2929 Russell St.
2929 Russell St.
2933 Russell St.
2933 Russell St. g5k
2937 Russell St. 0923 2929
2937 Russell St. 224 SCALE: 3/16"=1-0"
2923 AShby Ave. DATE: MAY 15, 2023
2923 Ashby Ave.
— Ashby Ave
2925 Ashby Ave. I
2925 Ashby Ave. @ 3/16"=1"-0"
2929 Ashby Ave. . L 2 O
2929 Ashby Ave. North 0 2 4 8 .
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TITLE:
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October 12, 2023

\/P\&DSCA PE

SIGNATURE DATE N Philling
STUCCO WALL TO REMAIN—— W %
1) 1
U vSignature
_* Findings and Conditions Attached oo e

EXISTING DECK TO BE REFURBISHED;
SEE PERMIT #B2023-01579

ISSUES:

WINDOW TO BE CONVERTED TO FRENCH DOORS

04.04.2023 AUP COMMUNITY

B c ' . 4V | 79 49 OUTREACH
EXISTING CONCRETE STEPS TO BE REPLACED———— o : i ) 05.12.2023 AUP APPLICATION
REVISION IN
N A A RESPONSE TO
EXISTING RETAINING WALL TO BE REPLACED———— | o o / ‘ ‘ EXISTING CONCRETE PATIO NEIGHBOR COMMENT

HOUSE THRESHOLD LEVEL

6|_OI|

: - ' ' EXISTING CONCRETE PATIO LEVEL .
< Kazerooni

\ LOWER PATIO LEVEL .
Residence

2924 Russell St.
EXISTING ELEVATION Berkeley, CA

PERIMETER GFCI, SEE PERMIT #B2023-01579

WALL SCONCE LIGHT, TYP., SEE PERMIT #B2023-01579

CABLE RAIL RETURNS TO (E) STUCCO WALL,———
SEE PERMIT #B2023-01579 ‘

(E) STUCCO WALL

WOOD STAIR,
SEE PERMIT #B2023-01579

———CABLE RAIL GUARD, SEE PERMIT #B2023-01579

TITLE:

—FRENCH DOORS, SEE PERMIT #B2023-01579

Elevations

CONCRETE———— A
{
RETAINING WALL; TOP OF WALL LA

FLUSH WITH UPPER PATIO LEVEL D ) - ‘
(ﬂ W“ S . - ) B
PITTOSPORUM HEDGE FOR PRIVACY v o ) N ‘ o
SCREENING & NOISE REDUCTION ﬁv / ) N = . i ' ‘ A il

CONCRETE STAIR

SIDE WINDOWS, SEE PERMIT #B2023-01579

_——PODOCARPUS HEDGE FOR PRIVACY SCREENING & NOISE REDUCTION

ABLE RAIL GUARD (42" HT. ABOVE DECK, W/ GAPS BETWEEN
CABLES AT 3") WRAPS AROUND HOT TUB (UNDER SEPARATE APPLICATION)

l _——NEWHOT TUB (W/ INTERNAL EQUIPMENT), SEE L4.0 DETAILS

[+—DEDICATED HOT TUB GFCI (UNDER SEPARATE APPLICATION)
HOUSE THRESHOLD LEVEL

1

9'_8"
\
By

DECK LEVEL

42"
TYP

6|_OII

UPPER PATIO LEVEL

LOWER PATIO LEVEL

=

SOUND-REDUCING MAT PER HOT TUB MANUFACTURER
13'-3" 5'-8" 4'-4" 12'-3" 7'-0" 5'-0" —CONCRETE PAD, 7'4" x 7'4", SEE PERMIT #B2023-01579

SETBACK

1 9'_3"
10'-0" DECK

PROPOSED ELEVATION

NOTE: THE GREATEST RISER HEIGHT AND TREAD DEPTH WITHIN ANY FLIGHT OF
STAIRS SHALL NOT EXCEED THE SMALLEST BY MORE THAN 3 INCH.

scaLE: 1/4"=1'-0"

DATE: MAY 15, 2023

1/4"=1'-0" DRAWING NO:

. L3.0

NOTE: Revisions to L3.0 since Community Outreach (04.03.23 - 04.04.23) reflect changes required for issuance of
Permit #B2023-01579 and the addition of further sound reduction measures (in consideration of neighbor feedback) only.
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PLANS APPROVED BY ZONING ADJUSTMENTS BOARD

October 12, 2023

SIGNATURE DATE

STUCCO WALL TO REMAIN———

> Findings and Conditions Attached

—EXISTING CONCRETE STEPS TO BE REPLACED

EXISTING DECK TO BE REFURBISHED;
SEE PERMIT #B2023-01579

EXISTING CONCRETE RETAINING———
WALL TO BE REPLACED

EXISTING CONCRETE RETAINING WALL TO BE REPLACED

HOUSE THRESHOLD LEVEL

EXISTING CONCRETE PATIO LEVEL

LOWER PATIO LEVEL

EXISTING ELEVATION

CABLE RAIL RETURNS TO (E) STUCCO WALL
(SEE PERMIT #B2023-01579)

(E) STUCCO WALL
WALL SCONCE LIGHT

WOOD LANDINGS AND STAIRS,;
SEE PERMIT #B2023-01579

ODOCARPUS HEDGE FOR PRIVACY
SCREENING & NOISE REDUCTION

ERIMETER GFCI, SEE PERMIT #B2023-01579

ABLE RAIL GUARD, SEE PERMIT #B2023-01579

WOOD DECK, SEE PERMIT #B2023-01579

ONCRETE STEPS

NEW HOT TUB (W/ INTERNAL EQUIPMENT), SEE L4.0 DETAILS

CONCRETE PAD, 7'4" x 7'4", SEE PERMIT #B2023-01579

WOOD BENCH FLUSH WITH TOP OF WALL

18" HT. CONCRETE
RETAINING WALL; TOP OF WALL
FLUSH WITH UPPER PATIO LEVEL

SOUND-REDUCING MAT PER HOT TUB MANUFACTURER

ABLE RAIL GUARD (42" HT. ABOVE DECK, W/ GAPS BETWEEN
CABLES AT 3") WRAPS AROUND HOT TUB (UNDER SEPARATE APPLICATION)

HOUSE THRESHOLD LEVEL

DECK LEVEL

UPPER PATIO LEVEL

LOWER PATIO LEVEL

PROPOSED ELEVATION

NOTE: THE GREATEST RISER HEIGHT AND TREAD DEPTH WITHIN ANY FLIGHT OF
STAIRS SHALL NOT EXCEED THE SMALLEST BY MORE THAN 3 INCH.

20N

NOTE: The addition of L3.1 since Community Outreach (04.03.23 - 04.04.23) reflects changes required for issuance of
Permit #B2023-01579 and the addition of further sound reduction measures (in consideration of neighbor feedback) only.

1/4"=1'-0"
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05.12.2023 AUP APPLICATION
REVISION IN
RESPONSE TO
NEIGHBOR COMMENT

Kazerooni
Residence

2924 Russell St.
Berkeley, CA

TITLE:

Elevations

scaLe: 1/4"=1'-Q0"

DATE: MAY 15, 2023
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SUNDANCE CAMEO - 880 SERIES

PLANS APPROVED BY ZONING ADJUSTMENTS BOARD

@D October 12, 2023

SIGNATURE DATE

Specs

Volume: 370 gal / 1400.60 liters
Dry Weight: 262 |bs / 436.35

Jets: 54

Primary Pump: North America (60 Hz): 1-S5peed/2.5 HP Continucus, 11.3A Max., 56

Frame

Secondary Pump: North America (60 Hz): 1-Speed/2.5 HP Continuous, 11.3A Max.,

56 Frame

Circulation Pump (Y/N): Yes

Diverter Valves #: Z

Filtration System: ClearRay

Filters: 1

Seat Jets: Lounge

Water Management System: ClearRay Active Oxygen

View Less E}
Dimensions

Height (in): 37.5
Length (in): 89.0
Width (in): 8%9.0

Volume (gals): 370.0

™
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6000 HARDWOOD AVE
OAKLAND CA 94618
5106557674

aboutinsideout.com
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v

Signature
03-31-2024
Renewal Date

ISSUES:

04.04.2023 AUP COMMUNITY
OUTREACH

05.12.2023 AUP APPLICATION
REVISION IN
RESPONSE TO
NEIGHBOR COMMENT

NOTE: Per neighbor request, hot tub selection criteria include low noise relative to industry standards. Hot tub to have internal equipment only. Hot tub installation to include a sound-reducing mat that complies with manufacturer specifications.

2N

Kazerooni
Residence

2924 Russell St.
Berkeley, CA

TITLE:

Details

scaLe: NOT TO SCALE

DATE: MAY 15, 2023

DRAWING NO:

L4.0
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[ CITY ©F

|

T A F F R E P O R T

FOR BOARD ACTION
OCTOBER 12, 2023

2924 Russell Street

Appeal of Zoning Officer’s Decision to approve Administrative Use Permit
ZP#2023-0081 to install unenclosed hot tub in rear yard.

. Background
A. Land Use Designations:
o General Plan: Low Density Residential
e Zoning: Single-Family Residential District (R-1)

B. Zoning Permits Required:
Administrative Use Permit to install an unenclosed hot tub, under Berkeley Municipal Code (BMC)
Section 23.304.070(D)

C. CEQA Recommendation: It is staff's recommendation that the project is categorically
exempt pursuant to Section 15301 of the CEQA Guidelines (“Existing Facilities”).

D. Parties Involved:
e Applicant Pennell Phillips, Oakland

o Property Owner Homayoon Kazerooni,
2924 Russell Street, Berkeley

o Appellants Richard Spohn,
2928 Russell Street, Berkeley

1947 Center Street, Berkeley, CA 94704 Tel: 510.981.7410 TDD: 510.981.7474 Fax: 510.981.7420
E-mail: zab@berkeleyca.gov
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Figure 1: Vicinity Map —
2924 Russell Street (Project Site) & 2924 Russell Street (Appellant Site)
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Figure 2: Site Plan — Hot Tub Installation
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Table 1: Land Use Information

Location 2T D5 E_onu:lg General Plan Designation
istrict
Subject Property Single-family Dwelling
North Two, detached single-family
. dwellings R-1 LDR (Low Density
Surrounding g5 - Residential)
Properties  I=e2st | Single-family dwelling
West
Table 2: Special Characteristics
Applies
Characteristic to Explanation
Project?
Affordable Child Care Fee for
qualifying non-residential projects This fee applies to projects with net new 7,500
(Per Resolution 66,618-N.S.) square feet of non-residential floor area. The
Affordable Housing Fee for qualifying No project is an accessory structure for a residential
non-residential projects (Per use, and thus this requirement does not apply
Resolution 66,617-N.S.)
The project is not a housing development project,
Aff , . as defined in BMC 23.328.020" because it does
ordable / Inclusionary Housing N tinclude th tructi f dential
Requirements (BMC 23.328) o} not include the construction of any residentia
q
units, and the inclusionary housing provisions do
not apply.
Alcohol Sales/Service No This project is a residential project.
Creeks No This project is not located within the creek buffer.
Density Bonus No This project is not a density bonus project.
Natural Gas Prohibition No This project is would not construct a new building,
(Per BMC 12.80.020) and is not subject to the natural gas prohibition.
The project site is not designated as a Landmark
Historic Resources No by the City, nor is the application proposing to
demolish the existing structure.
Housing Accountability Act (HAA) A “housing development project” is defined as a
(Gov't Code Section 65589.5(j)) project that is: residential units only, a mixed-use
project with at least two-thirds of the square-
footage, or for transitional or supportive housing.
No
The project is a hot tub accessory to a residential
Housing Crisis Act of 2019 (SB330) use and does not create new dwelling units,
therefore HAA and the Housing Crisis Act are not
applicable.
Oak Trees No There are no coast live oak trees on or abutting
the project site.
Rent Controlled Units No There are no rent controlled units on the subject

site.
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The neighborhood surrounding the subject site is
not located in an RPP zone.

This property is not located within an area
susceptible to earthquakes and landslides as
Seismic Hazards (SHMA) No shown on the State Seismic Hazard Zones Map,
however the project is exempt because the
structure is not habitable.

The project site is not located within the City’s
Environmental Management Area and is not on the

Residential Preferred Parking (RPP) No

Soil/Groundwater Contamination No Cortese List. Standard Conditions of Approval
related to hazardous materials would apply.
. The property is located within 5 minutes of the AC
Transit Yes

Transit #79 and 604 Bus Routes.

Table 3: Project Chronology

Date Action

June 2, 2023 Application submitted

July 3, 2023 Application deemed complete

July 20, 2023 Notice of Administrative Decision issued
August 9, 2023 Appeal letter received

September 28, 2023 | Public hearing notices mailed/posted
October 12, 2023 ZAB appeal hearing

Il. Project Setting

A. Neighborhood/Area Description: The subject site is located in South Berkeley, outside of
the EImwood District between Ashby Avenue and Avalon Avenue. The surrounding area is
composed of one- to three-story single-family dwellings and has many mature street trees
and vegetation. The property is within a five-minute walk from several commercial
properties including the Claremont Club & Spa and John Muir Elementary School. |

B. Site Conditions: The project site is a rectangular, interior lot, located on the south side of
Russell Street. The street slopes gently uphill heading east towards Claremont Ave from
the street. It is developed with a two-story single-family dwelling and a two-car detached
garage in the rear southeast corner. The site also has some mature trees and vegetation.

File: \\cobnas11\g$\Departmental-Data\Planning\LANDUSE\Projects by Address\Russell\2924\ZP2023-0081\APPEAL\DOCUMENT FINALS



ITEM #4

Page 88 of 174
ZAB 2023-10-12

ZONING ADJUSTMENTS BOARD 2924 RUSSELL STREET
OCTOBER 12, 2023 Page 6 of 9

lll. Project Description

The project approved by the Zoning Officer would allow a 7.5-foot-by-7.5-foot hot tub to
be installed at the rear deck of the dwelling unit. The placement of the hot tub would sit
on top of a concrete pad, have enclosed equipment and installation of a sound-reducing
mat to ensure compliance with the noise ordinance and additional screening hedges to
provide sound mitigation and privacy. There is a 6-foot 5-inch concrete wall along the east
side lot line that runs from the back of the existing dwelling to the rear lot line.

IV. Community Discussion

A. Neighbor/Community Concerns: Prior to submitting the application to the City, the
applicant conducted the required neighborhood outreach by obtaining signatures from
owners of five of the abutting or confronting and sending notice via certified mail to the
three others between April 3—5, 2023. They also installed the yellow application poster in
April 2023.

B. Zoning Officer’s Decision to Approve: The Zoning Officer determined that the proposed
project would not result in detrimental air, views, light, or privacy impacts, would be subject
to City’s noise ordinance and conditions of approval, and would be consistent with the
underlying development standards in the R-1 zoning district (BMC Section 23.202.050).

C. Appeal: The appeal of the Administrative Use Permit approval was filed on August 9,
2023 by Richard Spohn, the owner of 2928 Russell Street, the parcel to the east.

D. Public Notice: On September 28, 2023, the City mailed public hearing notices to all
adjacent property owners and occupants within 300 feet of the subject property, and to
interested neighborhood organizations. Staff also posted the Notice of Public Hearing at
three locations within the immediate vicinity of the subject site. At the time of this writing,

Staff has not received any communications, outside of the appeal letter, regarding this
project.

V. Appeal Issues and Analysis

A. Appeal Issues:

Multiple issues were raised in the appeal letter, however, there are three main appeal points
that may be subject to the Zoning Adjustments Board’s purview and are summarized below.
Please see attached letter for complete text.

1. The pre-application neighborhood contact was not done properly.

2. The hot tub would be installed too close to the appellant’s property compromising their
privacy.

3. The potential noise associated with the use of hot tubs.
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B. Staff Analysis

1. Pre-Application Neighborhood Contact is one of the required submittal items for any
discretionary permit (Attachment 6 pages 1 and 4). While the pre-application neighborhood
contact is a procedural issue and not explicitly required by code, an applicant must provide
all the applicable submittal requirements per BMC 23.404.020(B)(3). The Instructions
Regarding Community Outreach (Attachment 7) states that “the City strongly encourages
owners to meet with their neighbors,” “projects in a Residential (R) Districts require contact
between the property owner and the abutting and confronting property owners and tenants,”
and requires that “once an applicant is ready to submit the application, he/she should
request their neighbors' signatures on the site plan drawing....” Property owners may
designate an applicant to act on their behalf during all stages of permitting. While it is
preferred that contact occur directly between neighbors, the owner can designate someone
else to make contact and gather signatures prior to submitting a zoning permit.

The applicant collected signatures from the owners at 2928, 2929, and 2932 Russell Street
between April 3-4, 2023 (Attachment #2). Notice was sent via certified mail to 2920 Russell
Street and 2923 and 2929 Ashby Avenue on Aril 5, 2023 (Attachment #7). The application
was submitted to the City on June 2 with the signatures on the site plan and the certified
mail receipts, as noted above.

The appellant states that the pre-application neighborhood contact was not properly
conducted, their concerns not disclosed, and that the AUP should be denied as a result. All
abutting and confronting owners were contacted, including the appellant, prior to the
application submittal. The appellant did sign a copy of the proposed site plan on April 4,
2023 (Attachment #2, Project Plans, sheet L2.0) and noted “concerns about operational
noise of tub and usage.” The yellow pre-application poster was also posted in the front yard
of the site prior to the application submittal. Noise is discussed in further detail in item B(3)
of this section below.

The applicant satisfied this requirement by notifying neighbors and obtaining signatures,
including that of the appellant, on the site plan drawing submitted at the time of application,
or by sending certified mail. The appellant’s concerns are recorded on the signed site plan,
and addressed in the submittal. The application contained the required information to
confirm that the pre-application neighbor notice had occurred.

Hot Tub Distance from Accessory Building

2. The proposed hot tub would be installed behind the house, adjacent to a new deck approved
under a separate building permit, approximately 11 feet from the back of the dwelling. There
is a 6-foot, 5-inch concrete wall along the eastern lot line and additional privacy hedges are
proposed in this area. The hot tub would be setback approximately 23 feet from the rear lot
line (south), 36 feet from the west side lot line, and 5 feet, 7 inches from the eastern side
lot line that is shared with the appellant’s property at 2928 Russell Street. There is an
accessory building in the southwest corner of 2928 Russell Street — a garage converted to
a workshop and study with a water closet in 2014. Per the approved plans, it is
approximately 2-feet from the shared lot line with the subject site.
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The proposed hot tub was correctly shown on the application plans submitted and approved
plans. There are typos in the original findings that describe the hot tub location incorrectly
stating that the “common living areas of the adjacent residents of 2928 Russell Street are
located 10-feet, 10 inches above ground and 2928 Russell Street is approximately 50 feet
away from the proposed location.” This staff error incorrectly refers to above ground living
area, 2928 Russell Street twice, and omits other dimensions. The hot tub is located 10 feet,
10 inches from the rear of the subject residence and around 50 feet from the residence at
2920 Russell Street, and 7 feet, 7 inches from the accessory building at 2928 Russell Street.
The findings and conditions have been revised to correct this error, and provided with track
changes to show the corrections clearly.

The appellant states that the hot tub is too close to the accessory building, which is used
as a home office and guest cottage, and that is 25 feet from their glass-enclosed living
space that contains their kitchen and family room, and near a bedroom window. The
presence of an accessory structure or building does not preclude the applicant from having
a hot tub on their lot. The rear walls of the residence at 2928 Russell is offset from the rear
wall of the dwelling on the subject site, and the hot tub is located almost 11 feet behind it.
Twenty-five feet of separation between the proposed hot tub and the common living area
and a bedroom of the neighboring residence is adequate separation for potential impacts.
In addition to the separation between the neighboring residences and the existing wall and
fences, new plantings are proposed along the side lot line. The location of the hot tub would
not be detrimental to privacy.

Hot Tub Noises

3. All hot tubs, regardless of their location, are required to have mounted and enclosed pumps
so that sound is not audible on adjacent lots, and zoning permits for hot tubs include
standard conditions of approval to ensure compliance. The use of hot tubs is not regulated
by the Zoning Ordinance, however, the City’s Noise Ordinance, BMC Chapter 13.40
Community Noise, applies to all outdoor activities.

As noted above, the appellant added concerns about the operational noise of tub and usage
when they signed the plans on April 4, 2023. The Applicant Statement acknowledged these
concerns and noted that recommendations on models with enclosed equipment and quieter
operations than industry standards were being considered (Attachment 9). The statement
also indicates that the tub would be located on a soundproof mat and additional screening
vegetation would be planted at the side lot lines.

The approved plans include a note (Attachment 2, Sheet L0.0) that “per neighbor request,
hot tub selection criteria include low noise relative to industry standards. Hot tub to include
a sound-reducing mat that complies with manufacture specifications. Planting of dense
vegetation along eastern and western fences to further buffer hot tub sound and provide
privacy for residents and neighbors.”

The City-adopted standards are in place citywide and adequate to address potential noise
for both the operation and the use of the hot tub. The proposed projects would provide
additional measures such a sound-proofing mat and plantings. These features are required
to be installed because they are shown on the site plan, but staff have added them into the
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VL.

revised conditions of approval to ensure their installation and maintenance (COA #29-30).
The project would also be subject to the standard hot tub conditions of approval for
operational noise (COA #31-34). Noise generated from the resident’s use of the hot tub is
regulated under BMC Chapter 13.40, Community Noise, and not underneath the Zoning
Adjustments Board purview.

Recommendation

Because of the project’s consistency with the Zoning Ordinance and General Plan, and minimal
impact on surrounding properties, staff recommends that the Zoning Adjustments Board
APPROVE ZP2023-0081 pursuant to Section 23.406.040 and subject to the attached revised
Findings and Conditions (Attachment #6), and DISMISS the Appeal.

Attachments:

CoNooA~®N =

Findings and Conditions, October 12, 2023

Project Plans, received June 2, 2023

Notice of Administrative Decision (AUP), dated July 20, 2023

Appeal Letter, received August 9, 2023

Notice of Public Hearing

Zoning Project Application Submittal Requirements

Instructions Regarding Community Outreach

Certified Mail, April 5, 2023 (pages 15-18 extracted from June 2, 2023 Application Packet)
Applicant Statement, dated May 15, 2023

Staff Planner: Samella Stover, SStover@berkeleyca.gov, (510) 981-7425
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ATTACHMENT 1

FINDINGS AND CONDITIONS
OcTOBER 12, 2023

2924 Russell Street

Administrative Use Permit #ZP2023-0081

To install an unenclosed hot tub in the rear yard.

PERMITS REQUIRED

Administrative Use Permit pursuant to Berkeley Municipal Code (BMC) Section
23.304.070(D) to install an unenclosed hot tub.

CEQA FINDINGS

1.

The project is categorically exempt from the provisions of the California Environmental
Quality Act (CEQA, Public Resources Code §21000, et seq. and California Code of
Regulations, §15000, et seq.) pursuant to CEQA Guidelines Section 15301 (Existing
Facilities).

Furthermore, none of the exceptions in CEQA Guidelines Section 15300.2 apply, as follows:
(a) the site is not located in an environmentally sensitive area, (b) there are no cumulative
impacts, (c) there are no significant effects, (d) the project is not located near a scenic
highway, (e) the project site is not located on a hazardous waste site pursuant to
Government Code Section 65962.5, and (f) the project would not affect any historical
resource.

FINDINGS FOR APPROVAL

3. As required by BMC Section 23.406.030(F), the project, under the circumstances of this

particular case existing at the time at which the application is granted, would not be
detrimental to the health, safety, peace, morals, comfort, and general welfare of the persons
residing or working in the neighborhood of such proposed use or be detrimental or injurious
to property and improvements of the adjacent properties, the surrounding area or
neighborhood, or to the general welfare of the City because:

A. The hot tub will be located approximately 11 feet from the back of the dwelling, and
setback approximately 23 feet from the rear lot line (south), 36 feet from the west side
lot line, and 5 feet, 7 inches from the eastern side lot line. The proposed location is

screened by a retalnlng waII fencmg and vegetatlon Iheeeemmen—tmnguareasref—the

7. 5 feet x 7.5 feet and the appllcant has proposed additional vegetation around the
location of the hot tub to increase privacy to neighboring dwelling and is installing a pad
between the tub and concrete pad to further reduce noise. In addition, because the hot

1947 Center Street, 2" Floor, Berkeley, CA 94704 Tel: 510.981.7410 TDD: 510.981.7474 Fax: 510.981.7420
E-mail: planning@berkeleyca.gov
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Administrative Use Permit #ZP2023-0081

tub is at grade there will be no reduction to privacy, light, views, or air for abutting
residence and is therefore not detrimental.

4. Pursuant to BMC Section 23.304.070(D)(2), the Zoning Officer finds that:

A. Any pump associated with an unenclosed outdoor hot tub, jacuzzi, or spa shall be
mounted and enclosed so that its sound is not audible on an adjacent lot. The hot tub
will be subject to the conditions of this permit, which will ensure that neighbors are not
adversely affected by noise impacts that may result from the use of the hot tub. In
particular, the operation of the hot tub equipment is subject to the controls imposed

under BMC Chapter 13.40 as it relates to maximum noise levels and Conditions of
Approval #29-32.
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2924 RUSSELL STREET Findings and Conditions
Page 3 of 8 Administrative Use Permit #ZP2023-0081

STANDARD CONDITIONS

The following conditions, as well as all other applicable provisions of the Berkeley Municipal
Code, apply to this Permit:

1. Conditions Shall be Printed on Plans
The conditions of this Permit shall be printed on the second sheet of each plan set submitted
for a building permit pursuant to this Use Permit, under the title ‘Use Permit Conditions’.
Additional sheets may also be used if the second sheet is not of sufficient size to list all of
the conditions. The sheet(s) containing the conditions shall be of the same size as those
sheets containing the construction drawings; 8-1/2” by 11” sheets are not acceptable.

2. Compliance Required (BMC Section 23.102.050)
All land uses and structures in Berkeley must comply with the Zoning Ordinance and all
applicable City ordinances and regulations. Compliance with the Zoning Ordinance does
not relieve an applicant from requirements to comply with other federal, state, and City
regulations that also apply to the property.

3. Approval Limited to Proposed Project and Replacement of Existing Uses (BMC
Sections 23.404.060.B.1 and 2)

A. This Permit authorizes only the proposed project described in the application. In no
way does an approval authorize other uses, structures or activities not included in
the project description.

B. When the City approves a new use that replaces an existing use, any prior approval
of the existing use becomes null and void when permits for the new use are
exercised (e.g., building permit or business license issued). To reestablish the
previously existing use, an applicant must obtain all permits required by the Zoning
Ordinance for the use.

4. Conformance to Approved Plans (BMC Section 23.404.060.B.4)
All work performed under an approved permit shall be in compliance with the approved
plans and any conditions of approval.

5. Exercise and Expiration of Permits (BMC Section 23.404.060.C)

A. A permit authorizing a land use is exercised when both a valid City business license
is issued (if required) and the land use is established on the property.

B. A permit authorizing construction is exercised when both a valid City building permit
(if required) is issued and construction has lawfully begun.

C. The Zoning Officer may declare a permit lapsed if it is not exercised within one year
of its issuance, except if the applicant has applied for a building permit or has made
a substantial good faith effort to obtain a building permit and begin construction. The
Zoning Officer may declare a permit lapsed only after 14 days written notice to the
applicant. A determination that a permit has lapsed may be appealed to the ZAB in
accordance with Chapter 23.410 (Appeals and Certification).

D. A permit declared lapsed shall be void and of no further force and effect. To
establish the use or structure authorized by the lapsed permit, an applicant must
apply for and receive City approval of a new permit.
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6.

Permit Remains Effective for Vacant Property (BMC Section 23.404.060.D)

Once a Permit for a use is exercised and the use is established, the permit authorizing the
use remains effective even if the property becomes vacant. The same use as allowed by
the original permit may be re-established without obtaining a new permit, except as set forth
in Standard Condition #5 above.

Permit Modifications (BMC Section 23.404.070)

No change in the use or structure for which this Permit is issued is permitted unless
approved by the review authority which originally approved the permit. The Zoning Officer
may approve changes to plans approved by the Board, consistent with the Board’s policy
adopted on May 24, 1978, which reduce the size of the project.

Permit Revocation (BMC Section 23.404.080)

The City may revoke or modify a discretionary permit for completed projects due to: 1)
violations of permit requirements; 2) Changes to the approved project; and/or 3) Vacancy
for one year or more. However, no lawful residential use can lapse, regardless of the length
of time of the vacancy. Proceedings to revoke or modify a permit may be initiated by the
Zoning Officer, Zoning Adjustments Board (ZAB), or City Council referral.

Indemnification Agreement

The applicant shall hold harmless, defend, and indemnify the City of Berkeley and its
officers, agents, and employees against any and all liability, damages, claims, demands,
judgments or other losses (including without limitation, attorney’s fees, expert witness and
consultant fees and other litigation expenses), referendum or initiative relating to, resulting
from or caused by, or alleged to have resulted from, or caused by, any action or approval
associated with the project. The indemnity includes without limitation, any legal or
administrative challenge, referendum or initiative filed or prosecuted to overturn, set aside,
stay or otherwise rescind any or all approvals granted in connection with the Project, any
environmental determination made for the project and granting any permit issued in
accordance with the project. This indemnity includes, without limitation, payment of all
direct and indirect costs associated with any action specified herein. Direct and indirect
costs shall include, without limitation, any attorney’s fees, expert witness and consultant
fees, court costs, and other litigation fees. City shall have the right to select counsel to
represent the City at Applicant’s expense in the defense of any action specified in this
condition of approval. City shall take reasonable steps to promptly notify the Applicant of
any claim, demand, or legal actions that may create a claim for indemnification under these
conditions of approval.

ADDITIONAL CONDITIONS IMPOSED BY THE ZONING OFFICER

Pursuant to BMC Section 23.404.050(H), the Zoning Officer attaches the following additional
conditions to this Permit:

\\cobnas11\g$\Departmental-Data\Planning\LANDUSE\Projects by Address\Russell\2924\ZP2023-008 1\APPEAL\DOCUMENT FINALS\2023_10-12_ZAB ATT

1_APFC_2924 Russell.docx



Page 96 of 174

2924 RUSSELL STREET Findings and Conditions
Page 5 of 8 Administrative Use Permit #ZP2023-0081

Prior to Submittal of Any Building Permit:

10.

Project Liaison. The applicant shall include in all building permit plans and post onsite the
name and telephone number of an individual empowered to manage construction-related
complaints generated from the project. The individual's name, telephone number, and
responsibility for the project shall be posted at the project site for the duration of the project
in a location easily visible to the public. The individual shall record all complaints received
and actions taken in response, and submit written reports of such complaints and actions
to the project planner on a weekly basis. Please designate the name of this individual
below:

[ Project Liaison

Name Phone #

Standard Construction-related Conditions Applicable to all Projects:

11.

12.

13.

Transportation Construction Plan. The applicant and all persons associated with the

project are hereby notified that a Transportation Construction Plan (TCP) is required for all

phases of construction, particularly for the following activities:

e Alterations, closures, or blockages to sidewalks, pedestrian paths or vehicle travel
lanes (including bicycle lanes);

e Storage of building materials, dumpsters, debris anywhere in the public ROW;

e Provision of exclusive contractor parking on-street; or

e Significant truck activity.

The applicant shall secure the City Traffic Engineer’s approval of a TCP. Please contact
the Office of Transportation at 981-7010, or 1947 Center Street, and ask to speak to a
traffic engineer. In addition to other requirements of the Traffic Engineer, this plan shall
include the locations of material and equipment storage, trailers, worker parking, a
schedule of site operations that may block traffic, and provisions for traffic control. The
TCP shall be consistent with any other requirements of the construction phase.

Contact the Permit Service Center (PSC) at 1947 Center Street or 981-7500 for details on
obtaining Construction/No Parking Permits (and associated signs and accompanying
dashboard permits). Please note that the Zoning Officer and/or Traffic Engineer may limit
off-site parking of construction-related vehicles if necessary to protect the health, safety or
convenience of the surrounding neighborhood. A current copy of this Plan shall be
available at all times at the construction site for review by City Staff.

Construction activity shall be limited to between the hours of 8:00 a.m. and 6:00 p.m. on
Monday through Friday, and between 9:00 a.m. and noon on Saturday. No construction-
related activity shall occur on Sunday or on any Federal Holiday.

If underground utilities leading to adjacent properties are uncovered and/or broken, the
contractor involved shall immediately notify the Public Works Department and the Building
& Safety Division, and carry out any necessary corrective action to their satisfaction.
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14.

15.

16.

17.

18.

19.

20.

21.

22,

23.

Subject to approval of the Public Works Department, the applicant shall repair any damage
to public streets and/or sidewalks by construction vehicles traveling to or from the project
site.

All piles of debris, soil, sand, or other loose materials shall be covered at night and during
rainy weather with plastic at least one-eighth millimeter in thickness and secured to the
ground.

All active construction areas shall be watered at least twice daily, and all piles of debris,
soil, sand or other loose materials shall be watered or covered.

Trucks hauling debris, soil, sand, or other loose materials shall be covered or required to
maintain at least two feet of board.

Public streets shall be swept (preferably with water sweepers) of all visible soil material
carried from the site.

The applicant shall establish and maintain drainage patterns that do not adversely affect
adjacent properties and rights-of-way.

The applicant shall ensure that all excavation takes into account surface and subsurface
waters and underground streams so as not to adversely affect adjacent properties and
rights-of-way.

Any construction during the wet season shall require submittal of a soils report with
appropriate measures to minimize erosion and landslides, and the developer shall be
responsible for following these and any other measures required by the Building and Safety
Division and the Public Works Department.

Halt Work/Unanticipated Discovery of Tribal Cultural Resources. In the event that cultural
resources of Native American origin are identified during construction, all work within 50
feet of the discovery shall be redirected. The project applicant and project construction
contractor shall notify the City Planning Department within 24 hours. The City will again
contact any tribes who have requested consultation under AB 52, as well as contact a
qualified archaeologist, to evaluate the resources and situation and provide
recommendations. Ifitis determined that the resource is a tribal cultural resource and thus
significant under CEQA, a mitigation plan shall be prepared and implemented in
accordance with State guidelines and in consultation with Native American groups. If the
resource cannot be avoided, additional measures to avoid or reduce impacts to the
resource and to address tribal concerns may be required.

Archaeological Resources (Ongoing throughout demolition, grading, and/or construction).

Pursuant to CEQA Guidelines Section 15064.5(f), “provisions for historical or unique

archaeological resources accidentally discovered during construction” should be instituted.

Therefore:

A. In the event that any prehistoric or historic subsurface cultural resources are
discovered during ground disturbing activities, all work within 50 feet of the resources
shall be halted and the project applicant and/or lead agency shall consult with a
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24,

25.

qualified archaeologist, historian or paleontologist to assess the significance of the
find.

B. If any find is determined to be significant, representatives of the project proponent
and/or lead agency and the qualified professional would meet to determine the
appropriate avoidance measures or other appropriate measure, with the ultimate
determination to be made by the City of Berkeley. All significant cultural materials
recovered shall be subject to scientific analysis, professional museum curation, and/or
a report prepared by the qualified professional according to current professional
standards.

C. In considering any suggested measure proposed by the qualified professional, the
project applicant shall determine whether avoidance is necessary or feasible in light of
factors such as the uniqueness of the find, project design, costs, and other
considerations.

D. If avoidance is unnecessary or infeasible, other appropriate measures (e.g., data
recovery) shall be instituted. Work may proceed on other parts of the project site while
mitigation measures for cultural resources is carried out.

E. If significant materials are recovered, the qualified professional shall prepare a report
on the findings for submittal to the Northwest Information Center.

Human Remains (Ongoing throughout demolition, grading, and/or construction). In the
event that human skeletal remains are uncovered at the project site during ground-
disturbing activities, all work shall immediately halt and the Alameda County Coroner shall
be contacted to evaluate the remains, and following the procedures and protocols pursuant
to CEQA Guidelines Section 15064.5 (e)(1) . If the County Coroner determines that the
remains are Native American, the City shall contact the California Native American
Heritage Commission (NAHC), pursuant to Health and Safety Code Section 7050.5(c), and
all excavation and site preparation activities shall cease within a 50-foot radius of the find
until appropriate arrangements are made. If the agencies determine that avoidance is not
feasible, then an alternative plan shall be prepared with specific steps and timeframe
required to resume construction activities. Monitoring, data recovery, determination of
significance and avoidance measures (if applicable) shall be completed expeditiously.

Paleontological Resources (Ongoing throughout demolition, grading, and/or construction).
In the event of an unanticipated discovery of a paleontological resource during
construction, excavations within 50 feet of the find shall be temporarily halted or diverted
until the discovery is examined by a qualified paleontologist (per Society of Vertebrate
Paleontology standards [SVP 1995,1996]). The qualified paleontologist shall document the
discovery as needed, evaluate the potential resource, and assess the significance of the
find. The paleontologist shall notify the appropriate agencies to determine procedures that
would be followed before construction is allowed to resume at the location of the find. If the
City determines that avoidance is not feasible, the paleontologist shall prepare an
excavation plan for mitigating the effect of the project on the qualities that make the
resource important, and such plan shall be implemented. The plan shall be submitted to
the City for review and approval.
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Prior to Issuance of Occupancy Permit or Final Inspection:
26. All construction at the subject property shall substantially conform to the approved Use
Permit drawings or to modifications approved by the Zoning Officer.

27. All landscape, site and architectural improvements shall be completed per the attached
approved drawings dated June 2, 2023.

At All Times (Operation):

28. All exterior lighting shall be energy efficient where feasible; and shielded and directed
downward and away from property lines to prevent excessive glare beyond the subject
property.

Hot Tub Conditions

29. The hot tub shall be installed on a sound-proofing mat.

30. Vegetation shown on the site plans shall be maintained at all times.

31. The pump shall be mounted, enclosed and maintained to prevent noise from disturbing the
occupants of neighboring properties.

32. The hot tub shall be equipped with safety features in accordance with the California
Building Code.

33. This permit shall be subject to review and modification as necessary to alleviate excessive
noise or disturbance to the neighborhood.

34. Mechanical operation and use must adhere to the exterior noise standards of BMC Section
13.40.050.

=

5"’““‘5&- ‘}pm_«‘—

Prepared by: Samella Stover, Planning Technician
For Samantha Updegrave, Zoning Officer
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General Notes

N

1.

The contractor shall inspect the site and be familiar with all existing site conditions prior

to submitting bid. Contractor shall not willfully proceed with construction as shown

when it is obvious that obstructions, landscape area and/or grade differences exist that
may not have been known during design. Such conditions shall immediately be brought

to the attention of the landscape architect. The contractor shall assume sole
responsibility for all necessary revisions due to failure to give such notification.
Contractor shall be responsible for making herself/himself familiar with all underground
utilities, pipes, structures and obstructions. Contractor shall assume sole responsibility
for all costs incurred due to damage and/or replacement of these items. Contractor
shall be responsible for coordination among trades and subcontractors as required to
accomplish the work. The contractor shall be responsible for any damage to existing
features caused by contractor's work. All repairs shall be made at no additional cost to
the owner. Planting shall be installed in conformance with all applicable local codes
and ordinances by experienced workmen and a licensed landscape contractor who
shall obtain all necessary permits and pay all required fees. The garden is a pesticide
and herbicide free zone. Contractor shall use organic material to fertilize and to
maintain all plant material. No chemical fertilizer will be allowed.Contractor shall verify
all grades, existing conditions and dimensions in the field prior to commencing work.
All discrepancies or questions shall be brought to the attention of the landscape
architect for resolution. Redirect work to avoid delay. All curves and all transitions
between curves and straight edges shall be smooth. Take all dimensions
perpendicular to any reference line, work line, face of building, face of wall or
centerline.

Demolition

Contractor shall remove and carry all demolition materials off site. Protect (E) trees as
indicated during construction. Contractor shall perform selective trimming of existing
trees within the area of work per the direction of the owner.

Drainage/Grading (Permit #82023-01579)

Contractor shall verify if existing drains are in good condition. All drainage systems
shall be per City of Berkeley codes. Grade per indicated swales. Sleeving to be
Schedule 40 PVC. Cover PVC pipe so that it not visible. All grading to be smooth to
achieve a natural aspect. No finish grades shall exceed 2.5:1 slopes.

Stone paving & stone work
See Permit #B2023-01579

. Concrete work (Permit #82023-01579)

Proposed 18" concrete retaining wall shall be less than three feet in total height
including footing. See S2.0, Detail 12 for typical retaining wall and drainage. See L3.0

of Permit set #82023-01579 for location of subsurface drainage line to (E) sump pump.

Electrical

For rear deck perimeter GFCI, please refer to Permit #82023-01579. Dedicated hot tub
GFCI to be processed under separate application, pending AUP approval.

Wood work (Permit #82023-01579)

All new wood decking. Structural engineer to determine partial salvage of structural
components of existing wood landing. SSD for final wood sizing, anchors and concrete
footing.

Clean up

At the end of each work day, at the inspection for substantial completion and before
acceptance of project, clean paved areas that are dirtied or stained by construction
operations, by sweeping or washing, and remove defacements and stains. Remove
construction equipment, excess materials and tools. Haul from owners property the
debris resulting from construction, and dispose of legally. Remove remaining
temporary protection at time of acceptance by owner unless otherwise agreed.

Project Team

Location

3AV 3ANId

Ashby Ave

..RUSSELL ST+

ASHBY AVE

Ashby Ave

Client Landscape Architect Contractor
Hami Kazerooni InsideOut Design, Inc. TBD
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